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Seeking  Excellence: 

NJot  Reappointing  an  "Average"  Teacher 
in  Order  to  Employ  a  Better  Teacher 

Robert  E.  Phay 


\  STANDARD  OF  excellence  that  insists  on  the  best 
eacher  the  market  can  provide  is  seldom  the  neasure  by 
which  a  public  school  probationary  teacher  is  tested  in 
determining  whether  to  reappoint  him.  Civil  service  em- 
Iployment  standards — i.e.,  unless  the  new  employee  is 
pearly  unsuitable,  he  is  retained  and  not  the  research- 
Ibased  university  practice  of  weeding  out  all  but  the  best  of 
(the  probationary  faculty1  is  the  way  most  public  schools 
Idecide  on  whether  to  reappoint.  The  result  is  that  if  a 
teacher  is  employed,  he  almost  always  is  awarded  tenure 
three  years  later.  Very  few  are  given  notice  of  nonreappoint- 
|ment  at  the  end  of  one  of  their  probationary  years.  Teachers 
are  hardly  ever  closely  scrutinized  in  an  effort  to  eliminate 
all  but  the  best— to  dispense  with  any  probationary  teacher 
when  the  market  is  likely  to  provide  a  better  teacher  in  the 

(continued  on  page  13) 


.  Thedifference  between  the  merit  system  found  on  most  but  certain- 
ly not  all  research-based  universities  and  the  civil  service  system  was 
clearly  delineated  in  a  recent  article  on  performance  of  tenured  faculty, 
which  stated: 

Personnel  decisions,  particularly  those  involving  the  retention  or  non- 
retention  of  faculty,  and  the  award  or  denial  of  tenure,  have  always 
been  based  on  the  premise  of  excellent  past  performance  and  anticipated 
future  promise  It  is  the  merit  principle  which  ultimately  separates  the 
educational  tenure  system  from  civil  service  or  other  types  of  job 
security  systems  that  principally  rely  on  longevity  or  seniority  as  the 
primary  factor  for  retention  and  promotion. 
OlswangA  Fantel.  Tenure  and  Periodic  Performance  Review:  Compatible 
Legal  and  Administrative  Principles.!  J.  of  C.  &  U.  Law  I  (1980). 


Due  Process 
and.  the  Public  Schools 
in  the  Seventies 
and  Eighties 

Robert  E.  Phay 


UNDER  THE  LEADERSHIP  of  Earl  Warren,  the 
United  States  Supreme  Court  took  a  liberal  and  ex- 
pansive approach  to  constitutional  issues,  including  the 
application  of  the  due  process  clause  of  the  Fourteenth 
Amendment  to  the  operation  of  public  schools.  That 
liberal  application  of  due  process  probably  reached  its 
zenith  in  1969,  the  year  of  Warren's  retirement.  That 
event  marked  the  end  of  an  era  and  the  point  at  which  the 
Supreme  Court  began  to  swing  toward  a  more  conserva- 
tive, Frankfurtean  view  of  its  role  in  the  American 
governmental  system.1 

True  to  his  pledge  in  the  1968  presidential  campaign 
that  he  would  appoint  only  "strict  constructionists"  to 
the  Supreme  Court,  President  Richard  Nixon  named 
Warren  E.  Burger  to  succeed  Warren  as  Chief  Justice.  In 
the  next  five  years  four  new  justices — each  more  con- 
servative than  the  man  he  replaced— were  appointed  to 
form  the  new  Nixon  majority:  in  1970  Harry  A.  Black- 
mun  replaced  Abe  Fortas;  in  1972  Lewis  F.  Powell,  Jr., 
replaced  Hugo  L.  Black  and  William  H.  Rehnquist  re- 
placed John  Harlan;  and  in  1975  John  P.  Stevens  re- 
placed William  O.  Douglas.2  Six  years  passed,  skipping 


This  article  was  presented  at  a  conference  on  schools  and  the  Constitu- 
tion at  The  University  of  Illinois  at  Urbana-Champagne.  It  is  to  be  pub- 
lished in  1983  by  the  University  of  Illinois  Press. 

1.  P.  B.  Kurland,  1970  Term:  Notes  on  the  Emergence  of  the  Burger 
Court,  1971  Supreme  Court  Review  265.  Kurland  states  that  the  1970 
term  of  the  Supreme  Court  brought  the  "Warren  Court  movement  in 
constitutional  doctrine  to  a  sudden  halt  It  did  not  so  much  substitute  new 
doctrines— that  is  still  to  come— as  place  limits  on  the  expansion  of  the  old 
ones  -  Id.  at  272. 

2.  This  last  appointment— Stevens  to  replace  Douglas— was  made  by 
Gerald  Ford,  Vice-President  under  Nixon,  a  year  after  Nixon's  resignation. 
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the  Carter  Presidency,  before  the  next  appointment — 
Sandra  O'Connor,  named  by  President  Reagan  to  re- 
place Potter  Stewart.  Once  more  the  justice  who  was 
appointed  is  more  conservative  than  the  one  replaced. 
Thus  conservative  application  of  due  process  to  local 
school  operations  will  likely  continue. 

This  article  will  examine  the  major  Supreme  Court 
cases  affecting  schools  from  1970  through  the  recent 
1981  term  to  show  how  the  Court  since  1969  has  moved 
with  few  exceptions  to  a  more  conservative  interpretation 
and  application  of  due  process  to  the  public  schools. 
Most  of  these  cases  concern  either  student  discipline  or 
teacher  termination,  a  division  that  provides  a  convenient 
way  in  which  to  examine  them.  Each  group  of  school 
cases  will  be  reviewed  to  see  how  the  Court  applied  due 
process  in  the  seventies  and  what  direction  it  probably 
will  take  in  this  decade. 


The  Due  Process  Clause 

Added  to  the  United  States  Constitution  as  part  of  the 
Fourteenth  Amendment  in  1868,  the  due  process  clause 
provides  that  no  state  shall  "deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of  law" — a 
prohibition  that  also  applies  to  all  of  the  state's  political 
subdivisions,  including  school  districts.3  Thus  before  a 
school  board  may  deprive  a  student  or  school  employee 
of  either  a  property  right  or  a  liberty  right,  it  must  afford 
that  person  due  process  of  law.4 

Extending  due  process  does  not  impose  any  rigid  re- 
quirements. Due  process  is  a  flexible  concept;  whether  it 
is  afforded  in  a  particular  case  depends  on  the  circum- 
stances of  that  case.  Two  liberal  members  of  the  Court, 
Earl  Warren  and  William  O.  Douglas,  both  spoke  of  its 
flexibility,  but  in  somewhat  different  terms.  In  Hannah 
v.  Larche5  Chief  Justice  Warren  described  its  qualities: 


3.  See  Reynolds  v.  Sims,  377  U.S.  533.  578  (1964).  But  due  process 
requirements  do  not  apply  to  private  schools.  Even  receipt  by  a  private 
school  for  maladjusted  students  of  90  per  cent  of  its  operating  budget  from 
public  funds  does  not  make  the  school's  acts  state  action.  Thus  the  Court  in 
a  7-2  decision  by  Chief  Justice  Burger  (Marshall  and  Brennan  dissenting) 
refused  to  apply  the  due  process  requirements  in  a  teacher  dismissal  at  such 
a  school.  Rendall-Baker  v.  Kohn,  50  U.S.L.W.  4825  (U.S.  June  22,  1982). 

4.  See  generally  King,  Proceduralism  and  Bureaucracy:  Due  Process 
in  the  School  Selling.  28  Stan.  L.  Rev.  841  (1976);  Jackson.  The  Little  Red 
Schoolhouse  Is  No  More:  Due  Process  Comes  to  Public  Education,  13 
Idaho  L.  Rev.  325  (1977);  Saphire,  Specifying  Due  Process  Values: 
Toward  a  More  Responsive  Approach  to  Procedural  Protection,  127  U. 
Pa.  L.  Rev.  Ill  (1978). 

5.  363  U.S.  420  (1960).  Accord.  Cafeteria  Workers  v.  McElroy,  367 
U.S.  886,  895(1961). 


"Due  process"  is  an  elusive  concept.  Its  exact  bound- 
aries  are  undefinable,  and  its  content  varies  according  j 
to  specific  factual  contexts  ....  [A]s  a  generalization,  I 
it  can  be  said  that  due  process  embodies  the  differing 
rules  of  fair  play,  which  through  the  years,  have  become 
associated  with  differing  types  of  proceedings.  Whether 
the  Constitution  requires  that  a  particular  right  ob- 
tained in  a  specific  proceeding  depends  upon  a  com- 
plexity of  factors.  The  nature  of  the  alleged  right  in- 
volved, the  nature  of  the  proceeding,  and  the  possible 
burden  on  that  proceeding,  are  all  considerations 
which  must  be  taken  into  account.6 

Justice  Douglas  somewhat  less  judiciously  described  due 
process  as  a  judge's  "wild  card"  that  is  often  played  in  a 
"fickle  and  capricious"  way: 

Due  process,  to  use  the  vernacular,  is  the  wild  card 
that  can  be  put  to  such  use  as  the  judges  choose.  Those 
who  use  it  as  the  wild  card  often  deny  doing  so,  saying 
that  Due  Process  is  not  subjective,  that  it  has  its  roots 
in  civilized  ideas  of  ordered  liberty.  Yet  no  matter  what 
the  judges  say.  Due  Process,  as  it  is  presently  employed, 
is  fickle  and  capricious.7 

The  basic  way  in  which  due  process  was  applied 
changed  during  the  seventies.  For  years  the  Court  inter- 
preted in  a  narrow  and  restricted  manner  the  scope  of  the 
"liberty"8  and  "property"9  interests  protected  by  the 
clause. I0  It  used  a  right/  privilege  test  to  determine  wheth- 
er governmental  benefits  constituted  a  property  or  liberty 
interest."  Those  benefits  found  to  be  rights,  like  welfare 
payments  and  one's  driver's  license,  could  not  be  taken 
by  the  state  unless  due  process  was  provided.  Conversely, 
privileges  were  afforded  no  such  protection. 

But  the  right/  privilege  distinction  as  a  basis  for  deter- 
mining constitutional  rights  lost  favor  in  the  sixties  and 
finally  was  rejected  by  the  Court  in  1971. '2  At  first  the 
focus  turned  to  the  individual's  interest  in  being  free  from 
state  interference,  which  was  balanced  against  the  govern- 


6.   Hannah  v.  Larche.  363  U.S.  420.  442  (1960). 
7  Douglas.  The  Bill  of  Rights  Is  Not  Enough.  38  N.Y.U.L.  Rev.  207, 
219(1963). 

8.  For  a  discussion  of  the  liberty  interest,  see  Monaghan,  Of"  Liberty  " 
and  "Properly."  62  Cornell  L.  Rev.  405.  41 1-16  (1977). 

9.  For  a  discussion  of  the  property  interest,  see  Van  Alstyne,  Cracks 
in  the  "New  Properly":  Adjudicative  Due  Process  inlhe  Administrative 
Stale.  62  Cornell  L.  Rev.  445  ( 1977) 

10.  See  Beaird,  In  Their  Own  Image:  The  Reframing  of  the  Due 
Process  Clause  by  the  United  Slates  Supreme  Court.  13  Ga.  L.  Rev.  479 
(1979). 

11.  See  Bailey  v.  Richardson,  182  F.2d46(D.C.  Cir.  \950).affdbyan 
equally  divided  court.  341  U.S.  918  (1951),  which  explicates  the  right/ 
privilege  distinction  as  a  basis  for  applying  due  process. 

12.  Graham  v.  Richardson,  403  U.S.  365,  374  (1971). 
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mental  interests  in  efficient  operation.  The  Court  then 
shifted  (in  1972)  from  this  one-step  test  to  a  two-step 
analysis  in  the  companion  cases  of  Board  of  Regents  v. 
Roth'2  and  Perry  v.  Sindermann  }*  Since  its  decisions  in 
those  cases,  the  Court  has  asked  two  questions  in  deter- 
mining whether  due  process  applies.  First,  does  the 
nature  of  the  interest  deserve  due  process  protection?  If 
so,  how  much  process  is  due  as  determined  by  balancing 
the  private  interests  affected  against  the  government's 
need  to  take  the  property  or  liberty  interest?15  In  this  test 
the  grievousness  of  the  loss  is  not  relevant  in  deciding 
whether  due  process  applies. 

Another  way  of  looking  at  the  two-part  test  was  arti- 
culated by  the  Court  in  its  1976  decision  of  Mathews  v. 
Eldridge.16  It  listed  the  following  factors  that  must  be 
considered  in  determining  procedural  due  process: 

First,  the  private  interest  that  will  be  affected  by  the 
official  action;  second,  the  risk  of  an  erroneous  depri- 
vation of  such  interest  through  the  procedures  used, 
and  the  probable  value,  if  any,  of  additional  or  sub- 
stitute procedural  safeguards;  and  finally,  the  govern- 
ment's interest,  including  the  function  involved  and  the 
fiscal  and  administrative  burdens  that  the  additional  or 
substitute  procedural  requirements  would  entail.17 

;This  is  the  standard  that  the  Court  has  applied  in  the 
;  cases  considered  by  this  article. 


Student  Discipline  Cases 

The  story  of  the  Supreme  Court's  application  of  the 
Fourteenth  Amendment's  due  process  clause  in  the 
seventies  best  begins  with  the  last  decision  (1969)  af- 
fecting public  schools  in  which  Chief  Justice  Warren 
participated — Tinker  v.  Des  Moines  Independent  School 
District.1*  Although  it  was  Warren's  last  school  case. 
Tinker  was  the  first  case  involving  disruption  in  a  sec- 
ondary school  ever  decided  by  the  Supreme  Court.  It 
also  has  become  one  of  the  Court's  most  significant 
public  school  decisions,  establishing  the  standard  for 
balancing  students'  constitutional  rights  with  the  state's 
interest  in  maintaining  discipline  and  order  in  the  public 
schools. 


13.  408  U.S.  564(1972). 

14.  408  U.S.  593(1972). 

15.  For  a  good  analysis  of  the  due  process  clause,  see  Comment.  43 
imsi  I     Rev.  803(1979). 

16.  424  U.S.  319  (1976).  For  a  discussion  of  the  Mathews  case,  see 
lashaw.  The  Supreme  Court's  Due  Process  Calculus  for  Administrative 
djudication  in  Mathews  v.  Eldridge.  Three  Factors  in  Search  of  a  Theory 
f  Value.  44  U.  Chi.  L.  Rev.  28  (1976). 

17.  Mathews  v.  Eldridge.  424  U.S.  319.  335  (1976). 

18.  393  U.S.  503(1969). 
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The  case  involved  junior  and  senior  high  school  stu- 
dents who  wore  black  armbands  to  school  to  protest  the 
Vietnam  War.  The  school  adopted  a  policy  requiring  any 
student  who  wore  an  armband  at  school  to  remove  it;  if 
he  refused,  he  would  be  suspended  until  he  returned 
without  the  armband.  When  John  and  Mary  Tinker  and 
some  of  their  friends  wore  armbands  to  school,  they  were 
suspended  in  accordance  with  this  policy.  No  class  dis- 
ruption was  evident,  though  a  few  hostile  remarks  were 
made  to  the  children  with  armbands. 

I  n  an  opinion  written  by  Justice  Fortas  and  supported 
by  Chief  Justice  Warren,  a  7-2  majority  found  that  stu- 
dents are  "persons"  under  the  Constitution  and  thus  have 
fundamental  rights  that  the  state  must  respect.  It  found 
the  wearing  of  black  armbands  to  protest  the  Vietnam 
War  to  be  such  a  right;  the  act  was  symbolic  speech 
protected  by  the  First  Amendment. 

The  Court  said  that  when  the  First  Amendment  rights 
of  students  and  school  rules  collide,  these  two  interests 
must  be  balanced  to  determine  on  the  facts  whether 
abridgment  of  student  speech  is  justified.  In  Tinker,  it 
found  that  the  school  regulation  was  an  attempt  to  avoid 
controversy  that  might  result  from  the  opposition  to  the 
Vietnam  War  shown  by  the  armbands.  The  schools  are 
not  a  place  where  controversy  can  be  eliminated,  the 
Court  said,  and  in  the  absence  of  evidence  that  the 
wearing  of  armbands  would  "materially  and  substantially 
disrupt  the  work  and  discipline  of  the  school, "the  school 
could  not  prohibit  such  protest. 

In  defining  the  burden  of  justification  that  the  school 
officials  must  meet,  the  Court  emphasized  that  "in  our 
system,  undifferentiated  fear  or  apprehension  of  distur- 
bance is  not  enough  to  overcome  the  right  to  freedom  of 
expression."  Either  there  must  be  facts  that  "might 
reasonably  have  led  school  authorities  to  forecast  sub- 
stantial disruption  of  or  material  interference  with  school 
activities"  or  substantial  disruption  must  have  actually 
occurred.  The  Court  characterized  the  wearing  of  arm- 
bands in  Tinker  as  "a  silent,  passive  expression  of  opinion 
unaccompanied  by  any  disorder  or  disturbance."  Thus 
no  justification  existed  for  the  school  to  prohibit  the 
armbands  or  to  punish  the  students  for  violating  the 
school's  prohibition. 

The  7-2  decision  in  Tinker  is  a  benchmark  in  the  liberal 
application  of  due  process  to  school  actions.  Warren 
Burger's  appointment  as  the  new  chief  justice  in  1969 
began  the  reduction  of  the  Court's  liberal  voting  block. 
The  first  indication  of  the  change  involving  a  school  case 
came  in  Board  of  Regents  v.  Roth.19  By  the  time  the  next 
major  student  discipline  case,  Goss  v.  Lopez,20  was  de- 


19.  408  U.S.  564(1972). 

20.  419  U.S.  565  (1975).  See  Note,  Procedural  Due  Process  and  Short 
Suspensions  from  the  Public  Schools:  Prologue  to  Goss  v.  Lopez.  50 
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cided  in  1975,  the  hefty  7-2  Tinker  majority  had  been 
reduced  to  a  one-vote  margin.  In  fact,  Goss  was  the  last 
liberal  application  of  the  due  process  clause  to  student 
discipline  in  the  seventies.21 

Before  the  Goss  decision,  procedural  due  process  had 
been  applied  only  to  expulsions  of  students  and  long- 
term  suspensions;  immediate  suspension  for  up  to  ten 
days  generally  was  permitted  without  any  due  process  at 
all.22  In  Goss,  however,  the  United  States  Supreme  Court 
changed  the  law  by  requiring  certain  minimal  procedures 
before  a  student  can  be  removed  from  school.23 

The  case  involved  nine  Ohio  students  who  were  sus- 
pended for  ten  days  from  their  public  school  without  a 
hearing.  They  challenged  the  constitutionality  of  the 
Ohio  statute  that  authorized  the  principal  to  impose  such 
suspensions  without  a  hearing.  A  three-judge  federal 
district  court  ruled  that  the  students  had  been  denied 
procedural  due  process  when  they  were  suspended  with- 
out an  opportunity  to  present  their  side  of  the  story,  and 
it  declared  the  Ohio  statute  to  be  unconstitutional.  The 
school  system  appealed  to  the  Supreme  Court. 

The  school  made  two  principal  arguments  against  the 
district  court's  decision.  The  first  was  that  there  is  no 
constitutional  right  to  a  free  public  education  and  there- 
fore no  constitutional  protection  from  suspension  and 
expulsion.  A  majority  of  the  Supreme  Court  rejected  this 
argument.  Justice  White  said  for  the  majority  that  in  a 
ten-day  suspension,  two  constitutionally  protected  in- 
terests of  students  are  entitled  to  due  process  protection. 
The  first  is  the  "property"  interest  in  a  public  education. 
Ohio  is  not  constitutionally  required  to  provide  a  free 
public  education,  but  it  has  chosen  to  do  so  and  has 
required  its  children  to  attend  school.  In  this  action  by 
the  state,  the  children  of  Ohio  acquired  a  property  right 
protected  by  the  Fourteenth  Amendment.  This  property 
right  may  not  be  taken  away  for  misconduct  without 
adherence  to  the  minimum  procedures  required  by  the 
due  process  clause. 


N.C.L.  Rev.  364(1974).  For  a  discussion  of  procedural  due  process  after 
Goss  v.  Lopez,  see  Note,  1976  Duke  L.J.  409. 

21 .  For  a  cogent  criticism  of  Goss.  see  J.  Wilkinson.  Goss  v.  Lopez: 
The  Supreme  Court  As  School  Superintendent,  in  1975  Supreme  Court 
Review  25. 

22.  See.  e.g.,  Munay  v.  West  Baton  Rouge  Parish  School  Bd.,472  F  2d 
438(5thCir.  1973);  Pervis  v.  LaMarque  lndep.  School  Dist.,466  F.2d  1054 
(5th  Cir.  1972),  revg,  328  F.  Supp.  638  (S.D.  Tex.  1971);  Farrell  v.  Joel. 
437  F.2d  160  (2d  Cir.  1971).  See  Flygare.  Short-term  Student  Suspensions 
and  the  Requirement  of  Due  Process,  3  J.  Law  and  Ed.  529(1974). 

23.  It  should  be  noted  that  the  procedures  required  by  Goss  have  been 
held  not  to  apply  to  each  of  the  components  that  make  up  the  "educational 
process."  Thus  the  Tenth  Circuit  Court  of  Appeals  held  that  participation 
in  athletic  activity,  like  membership  in  school  clubs  and  social  groups,  do 
not  constitute  a  "property  right"  that  requires  the  protection  of  due  process 
under  the  Fourteenth  Amendment.  Albach  v.  Odle.  53 1  F.2d  983  ( 10th  Cir. 
1976). 


The  second  student  interest  entitled  to  constitutional 
protection  is  a  "liberty"  interest.  Citing  earlier  decisions 
requiring  due  process  protection  "where  a  person's  good 
name,  reputation,  honor,  or  integrity  is  at  stake  because 
of  what  the  government  is  doing  to  him,"  the  Court 
concluded  that  suspensions  of  up  to  ten  days  could 
"seriously  damage  the  students'  standing  with  fellow 
pupils  and  their  teachers  as  well  as  interfere  with  later 
opportunities  for  higher  education  and  employment." 
The  possibility  of  such  "serious  damage"  to  the  students' 
"liberty"  required  minimum  due  process  protections. 

The  school  officials'  second  argument  was  that  even  if 
the  pupils  had  a  constitutionally  protected  interest  in 
education,  the  due  process  clause  comes  into  play  only 
when  the  deprivation  of  a  protected  interest  causes 
"severe  detriment  or  grievous  loss."  Suspensions  of  up  to 
ten  days,  they  said,  were  neither  "severe"  nor  "grievous." 
The  Court  majority  rejected  this  argument,  pointing  out 
that  "as  long  as  a  property  deprivation  is  not  de  minimis, 
its  gravity  is  irrelevant  to  the  question  whether  account 
must  be  taken  of  the  Due  Process  Clause."  The  Court 
concluded:  "Neither  the  property  interest  in  educational 
benefits  temporarily  denied  nor  the  liberty  interest  in 
reputation,  which  is  also  implicated,  is  so  insubstantial 
that  suspensions  may  constitutionally  be  imposed  by  any 
procedure  the  school  chooses,  no  matter  how  arbitrary."24 

Having  determined  that  procedural  due  process  must 
be  accorded  a  student  before  he  is  suspended,  the  ma- 
jority faced  the  difficult  problem  of  determining  "what 
process  is  due."  "At  the  very  minimum  .  .  .  students 
facing  suspension  .  .  .  must  be  given  some  kind  of  notice 
and  afforded  some  kind  of  hearing."  Justice  White's 
opinion  written  for  the  majority  attempted  to  balance  the 
student's  interest  in  avoiding  "unfair  and  mistaken  ex- 
clusion from  the  educational  process"  with  the  schools' 
recognized  interest  in  using  suspension  as  a  means  to 
maintain  essential  discipline  and  order.  Noting  the  great 
concern  that  elaborate  hearing  proceedings  not  be  im- 
posed in  every  suspension  case,  the  majority  nevertheless 
observed  that  "it  would  be  a  strange  disciplinary  system" 
that  did  not  provide  for  communication  between  the 
disciplinarian  and  the  student  to  ensure  that  "an  injustice 
is  not  done. ""We  do  not  believe,"  they  said,  "that  school 
authorities  must  be  totally  free  from  notice  and  hearing 
requirements  if  their  schools  are  to  operate  with  accept-  • 
able  efficiency."  The  majority  opinion  then  outlined  the 
minimum  procedures  required  by  the  Constitution's  due 
process  clause  when  public  school  students  are  suspended 
for  ten  days  or  less: 
1 .  The  student  must  be  given  oral  or  written  notice  of  the  ' 

charges  against  him. 

24.  419  U.S.  565.  576(1975). 
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2.  If  the  student  denies  the  charges,  he  must  be  given  an 
explanation  of  the  evidence  against  him;  and 

3.  The  student  must  be  given  an  opportunity  to  present 
i      his  side  of  the  story.25 

The  opinion  did  not  require  any  "delay  between  the  time 
when  notice  is  given  and  the  time  of  the  hearing."  It 
pointed  out  that  in  most  cases  these  requirements  would 
be  satisfied  by  an  informal  discussion  immediately  after 
the  alleged  misconduct  occurs  in  which  the  student  is  told 
"what  he  is  accused  of  doing  and  what  the  basis  of  the 
accusation  is"  and  then  has  the  opportunity  to  explain 

'his  "version  of  the  facts."  This  procedure  is  necessary 
even  when  the  disciplinarian  witnessed  the  alleged  mis- 
conduct. 

The  majority  also  noted  that  it  had  stopped  short  of 
requiring  even  "truncated  trial  type  procedures,"  and 
thus  due  process  for  short-term  suspensions  does  not 
require  representation  by  counsel,  confrontation  and 
cross-examination  of  witnesses,  and  calling  of  witnesses. 
Such  procedures  could  overwhelm  school  administra- 
tors, be  too  costly  as  a  regular  disciplinary  tool,  and 
destroy  the  effectiveness  of  suspension  as  part  of  the 

.teaching  process.  Thus  the  decision  leaves  to  the  dis- 
ciplinarian's discretion  whether  the  circumstances  of  a 
particular  case  call  for  more  formal  procedures. 
'  Finally,  the  majority  emphasized  that  its  opinion  ap- 
plies only  to  suspensions  of  ten  days  or  less:  "[L]onger 
suspensions  or  expulsions  may  require  more  formal  pro- 
cedures. Nor  do  we  put  aside  the  possibility  that  in 
unusual  situations,  although  involving  only  a  short  sus- 
pension, something  more  than  the  rudimentary  proce- 
dures will  be  required." 

tj  Four  justices  dissented.  Justice  Powell,  joined  by  Chief 
Justice  Burger  and  Justices  Blackmun  and  Rehnquist. 
took  strong  exception  to  the  majority  view.  Powell  said 
:hat  that  decision  marked  a  significant  intrusion  into  the 

Idaily  operation  of  the  nation's  state-operated  public 
school  systems:  "No  one  can  foresee  the  ultimate  frontiers 

|pf  the  new 'thicket' the  Court  now  enters.  Today's  ruling 
ippears  to  sweep  within  the  protected  interest  in  educa- 

i  ion  a  multitude  of  discretionary  decisions  in  the  educa- 
i.ional  process."  Maintaining  that  the  majority  opinion 
;alls  into  question  such  discretionary  decisions  as  grading 
i  student's  work,  passing  or  failing  a  student,  requiring 
:ompletion  of  a  core  curriculum,  transferring  students  to 
ather  schools,  or  placing  students  in  "college-prepara- 
■  orv"  or  "vocational"  tracks,  the  dissenters  called  on  the 


majority  to  articulate  "a  rational  and  analytically  sound 
distinction  between  the  discretionary  decision  by  school 
authorities  to  suspend  a  pupil  for  a  brief  period,  and  the 
types  of  discretionary  school  decisions  described  above," 
if  such  a  distinction  exists.  If  not.  Justice  Powell  con- 
cluded, the  "federal  courts  should  prepare  themselves  for 
a  vast  new  role  in  society." 

Except  for  the  5-4  Goss  decision,26  the  other  student 
conduct  cases  in  the  seventies — Ingraham  v.  Wright,21 
Board  of Curators  v.  Horowitz™  and  Carey  v.  Piphus29 
— all  resulted  in  conservative  decisions  that  denied  stu- 
dents'due  process  claims.  One  reason  for  the  shift  to  the 
right  was  the  departure  of  Justice  Douglas.  Another  was 
the  emerging  influence  of  Justice  Rehnquist.  In  the  first 
of  these  cases,  the  Ingraham  decision  in  1977,  the  Su- 
preme Court  addressed  the  issues  of  whether  excessive 
corporal  punishment  violates  the  Eighth  Amendment 
and  whether  due  process  requires  that  a  student  be 
afforded  a  hearing  before  corporal  punishment  is  in- 
flicted.30 The  plaintiffs  in  Ingraham  were  two  Florida 
junior  high  school  students  who  claimed  that  the  beatings 
they  received  from  school  officials  were  unduly  harsh. 
They  sought  damages  and  an  injunction  against  further 
use  of  corporal  punishment  in  the  schools.  Corporal 
punishment  was  permitted  by  a  Florida  statute,  but  not 
punishment  that  was  either  degrading  or  unduly  severe. 
The  statute  also  required  a  teacher  to  consult  with  the 
school  principal  before  administering  any  punishment. 

In  a  5-4  decision.  Justice  Powell  said  for  the  majority 
that  the  principal  had  not  violated  the  students'  Eighth 
Amendment  rights:  "We.  .  .  hold  that  the  Eighth  Amend- 
ment does  not  apply  to  the  paddling  of  children  as  a 
means  of  maintaining  discipline  in  public  schools."31  The 
issue,  as  the  majority  saw  it,  was  not  the  severity  of 
beatings  received  but  whether  the  Eighth  Amendment 
was  intended  to  protect  school  children  from  disciplinary 
abuses.  The  majority  found  that  it  was  not  and  that  the 
potential  misuse  and  actual  occurrences  of  excessive 


.  25.  The  majority  opinion  approved  an  exception  to  its  general  rule  of 
otice  and  hearing  before  suspension:  "Students  whose  presence  poses  a 
ontinumg  danger  to  persons  or  property  or  an  ongoing  threat  of  dis- 
upting  the  academic  process  may  be  immediately  removed  from  the 
chool."  In  these  cases,  notice  and  a  hearing  should  follow  "as  soon  as 
>racticable  " 


26.  The  recent  book-banning  case  of  Board  of  Educ.  v.  Pico.  50  L.W. 
483 1  ( U.S.  June  25.  1982).  is  a  possible  exception.  In  the  plurality  opinion 
the  Court  said  that  the  First  Amendment  guarantees  a  right  to  receive 
information  and  thus  imposes  limits  on  a  school  board's  power  to  remove 
books  from  a  school  library.  See  pages  8-9. 

27.  420  U.S.  651  (1977). 

28.  435  U.S.  78(1978).  See  45  U.Cin.  L.  Rev.  500  (1976). 

29.  435  U.S.  247(1978). 

30.  Before  this  decision,  several  lower  courts  had  ruled  on  the  constitu- 
tionality of  corporal  punishment.  See.  e.g.,  Sims  v.  Wain.  388  F.  Supp.  543 
(S.D.Ohio  1974).  affd,  536  F.2d  686  (6th  Cir.  1976);  Gonyawv.  Gray,  361 
F.  Supp.  366  (D.  Vt.  1973).  Other  courts  did  not  address  the  question  of 
excessive  discipline  under  the  Eighth  Amendment  because  the  punishment 
given  was  held  to  be  not  overly  harsh.  See  Sims  v.  Wain,  536  F.2d  686  (6th 
Cir  1976);  Baker  v.  Owen,  395  F.  Supp.  294  (M. D.N. C.  1975).  affd.  423 
U.S.  907  (1975);  Glaser  v.  Marietta.  351  F.  Supp.  555  (WD.  Pa.  1972). 

31.  Ingraham  v.  Wright.  430  U.S.  651.  664  (1977). 
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corporal  punishment  are  controlled  in  other  ways.  The 
openness  of  the  public  schools  to  community  supervi- 
sion, the  availability  of  criminal  and  civil  sanctions  to 
deter  excessive  punishment,  and  the  existence  of  statu- 
tory limitations  on  the  administration  of  discipline  ob- 
viate the  need  for  any  further  constitutional  protection. 
The  majority  therefore  declined  to  apply  the  Eighth 
Amendment  beyond  its  traditional  protection  of  those 
convicted  of  crimes.32 

In  regard  to  the  due  process  claim,  the  majority  found 
that  while  "fcjorporal  punishment  in  public  school  im- 
plicates a  constitutionally  protected  liberty  interest," 
traditional  common  law  remedies — such  as  civil  tort 
suits — were  adequate  to  protect  the  students'  constitu- 
tional rights.  Noting  that  Florida  law  imposed  limita- 
tions on  the  use  of  corporal  punishment  and  provided  for 
civil  and  criminal  sanctions  against  teachers  who  violated 
its  provisions,  the  majority  determined  that  there  was  no 
compelling  need  for  other  administrative  safeguards.  Further- 
more, they  stated  that  requiring  even  an  informal  hearing 
for  all  paddlings  would  impose  an  unjustifiable  burden 
on  the  school.  They  therefore  held  that  students  need  not 
be  given  an  opportunity  to  be  heard  before  receiving 
punishment. 

Justice  White  (joined  by  Justices  Brennan,  Marshall, 
and  Stevens)  wrote  a  strong  dissent."  White's  opinion 
pointed  out  that  the  Eighth  Amendment  forbids  "punish- 
ments"— not  merely  "criminal  punishments,"  as  it  might 
have  done.  He  concluded  that  acts  on  adult  convicted 
prisoners  that  are  unacceptable  under  the  Constitution 
are  even  more  unacceptable  when  performed  on  school 
children.  On  the  due  process  issue,  White  strongly  criti- 
cized the  majority.  He  noted  that  while  the  majority 
admitted  that  there  was  a  risk  of  wrongful  corporal 
punishment,  "it  somehow  concludes  that  this  risk  is 
adequately  reduced  by  a  damages  remedy  that  never  has 
been  recognized  by  a  Florida  court,  that  leaves  un- 
protected the  innocent  student  punished  by  mistake,  and 
that  allows  the  State  to  punish  first  and  hear  the  student's 
version  of  events  later."14 

Justice  Stevens  filed  a  separate  dissent.  He  conceded 
that  in  some  circumstances,  particularly  those  involving 


32.  See  Sims  v.  Wain.  388  F.  Supp.  543  (S.D.  Ohio  1974),  affd,  53o 
F.2d686(6thCir.  1976);  Gonyawv.  Gray.361  F.  Supp.  366  (D.  Vt.  1973) 

33.  Fora  strong  criticism  of  the  Ingraham  case,  see  Clark,  Ingraham  v. 
Wright  and  the  Decline  of  Due  Process,  12  Suffolk  L.  Rev.  1 151  ( 1978). 

34.  Ingraham,  430  U.S.  at  700.  The  Fourth  Circuit  found  a  way  around 
the  harsh  results  of  which  Justice  White  wrote  when  the  punishment  has 
been  extreme  In  Hall  v.  Tawney,  621  F.2d  607  (4th  Cir.  1980),  the 
appellate  court  said  that  when  the  circumstances  in  which  specific  corporal 
punishment  administered  by  state  school  officials  exceeds  in  severity  that 
reasonably  related  to  the  state's  interest  in  maintaining  order  in  the  schools, 
a  school  child  has  a  federal  cause  of  action  based  on  "substantive"  due 
process  rights  under  42  U.S.C.  §  1983. 


deprivation  of  property,  due  process  after  the  fact  might 
be  sufficient.  But  he  found  no  such  justification  when  the 
penalty  is  corporal  punishment. 

The  second  major  student  case  after  Goss  was  Board 
of  Curators  v.  Horowitz,™  a  case  in  which  a  divided 
Court  held  that  the  dismissal  of  a  student  for  academic 
reasons  does  not  trigger  due  process  considerations.  The 
case  involved  Charlotte  Horowitz,  a  student  at  the 
University  of  Missouri-Kansas  City  Medical  School, 
who  was  expelled  because  of  academic  failure.  The  pro- 
cedure by  which  this  decision  was  reached  began  in  the 
first  year  of  a  two-year  program  (she  had  been  given 
advanced  placement  in  her  medical  class)  when  the  dean 
told  her  that  her  performance  had  been  unsatisfactory 
and  why.  This  notice  was  followed  by  a  letter  notifying 
Horowitz  that  she  was  placed  on  probation  for  such 
deficiencies  as  "relationships  with  others,"  "failure  to 
keep  ...  to  established  schedules,"  and  "attend  .  .  . 
carefully  to  personal  appearance."  Several  similar  con- 
ferences followed  the  next  year.  At  the  end  of  her  first 
year  the  Council  on  Evaluation,  a  faculty-student  com- 
mittee that  assesses  the  academic  performance  of  stu- 
dents and  has  the  power  to  recommend  probation  and 
dismissal,  recommended  that  she  be  put  on  probation  for 
her  final  year  after  it  had  received  faculty  complaints 
about  her  inadequate  clinical  performance.  The  Council 
received  further  faculty  criticism  during  the  second  and 
final  year;  after  evaluating  her  academic  progress  again, 
it  concluded  that  she  should  be  expelled  unless  there  was 
"radical  improvement."  In  order  to  provide  a  review  of 
that  decision,  the  Council  arranged  for  Horowitz  to  be 
examined  by  seven  practicing  physicians.  Two  recom- 
mended that  she  be  dropped  immediately,  three  recom- 
mended that  she  not  be  allowed  to  graduate  on  schedule 
but  be  continued  on  probation  pending  further  reports 
on  clinical  progress,  and  two  recommended  graduation. 
After  receiving  this  report,  the  Council  reaffirmed  its 
earlier  decision.  Shortly  thereafter  the  Council  was  noti- 
fied that  Horowitz's  performance  on  recent  surgery  and 
emergency  rotations  had  been  rated  low.  The  Council 
then  unanimously  recommended  that  she  be  expelled 
from  the  program.  This  decision  was  reviewed  by  a 
faculty  committee  and  the  dean.  Each  agreed  with  the 
decision.  Horowitz  appealed  the  decision  to  the  provost, 
who  also  sustained  it.  She  then  brought  an  action  against 
the  university  officials  under  Section  1983  of  the  Civil 
Rights  act  of  1871,  contending  that  she  had  been  denied 
due  process.  The  district  court  found  that  Horowitz  had 
been  afforded  all  rights  guaranteed  by  the  Fourteenth 
Amendment.  The  Eighth  Circuit  Court  of  Appeals  re- 
versed, finding  that  she  had  been  denied  a  constitu- 


35.  435  U.S.  78(1978). 


tionally  protected  liberty  right,  and  ordered  the  medical 
'  school  to  give  her  a  formal  hearing. 

The  Supreme  Court  reversed  the  Eighth  Circuit  deci- 

'  sion.  Justice  Rehnquist,  writing  for  the  majority,  said 

!  that  the  Court  did  not  have  to  reach  the  issue  of  whether 

I  Horowitz's  dismissal  deprived  her  of  a  "liberty"  interest 

I  in  pursuing  a  medical  career.  But  even  assuming  the 

existence  of  a  liberty  interest,  the  Court  was  unanimous 

in  finding  that  the  medical  school  procedures  were  more 

than  adequate  to  meet  any  constitutional  rights  pos- 

•  sessed.  It  found  that  "the  ultimate  decision  to  dismiss 

J  respondent  was  careful  and  deliberate." 

Justice  Rehnquist  went  on  to  distinguish  academic 
1  dismissals  from  disciplinary  dismissals,  finding  that  aca- 
i  demic  dismissals  do  not  require  a  hearing  before  the 
,  institution's  governing  board.  On  this  point  Justices 
Marshall  and  White  dissented.  Rehnquist,  however,  anal- 
ogized an  academic  judgment  by  school  officials  to  the 
decision  of  an  individual  teacher  when  he  gives  a  grade  to 
a  student  in  his  course.  A  grade  decision  requires  "an 
expert  evaluation  of  cumulative  information  and  is  not 
readily  adapted  to  the  procedural  tools  of  judicial  or 
administrative  decision  making."  He  further  pointed  out 
that  the  "educational  process  is  not  by  nature  adversary; 
instead  it  centers  around  a  continuing  relationship  be- 
,  tween  faculty  and  students,  'one  in  which  the  teacher  must 
;  occupy  many  roles— educator,  adviser,  friend,  and,  at 
times,  parent-substitute.'"36  Thus  the  Court  majority  de- 
'  clined  to  "further  enlarge  the  judicial  presence  in  the 
:  academic  community  and  thereby  risk  deterioration  of 
many  beneficial  aspects  of  the  faculty-student  relation- 
i  ship."37 

The  Court  also  found  that  there  was  no  showing  that 
the  action  was  arbitrary  or  capricious.  But  it  made  it 
clear  that  even  if  the  action  had  been  arbitrary,  its  holding 
was  not  to  be  interpreted  as  saying  that  a  review  of  an 
academic  decision  can  be  justified  under  the  "arbitrary 
,  and  capricious"  standard.  Because  courts  are  so  ill 
equipped  to  evaluate  academic  performance,  Justice 
Rehnquist  "warn[ed]  against  any  such  judicial  intrusion 
into  academic  decision  making." 

The  third  conservative  decision  involving  due  process 
after  Goss  is  Carey  v.  Piphus,  decided  in  1978.38  That 
case  raised  the  question  whether,  when  there  has  been  a 
clear  denial  of  procedural  due  process,  the  plaintiff  must 
J  prove  actual  injury  before  he  can  recover  more  than 
.  nominal  damages.  The  case  involved  two  Chicago  public 
school  students  who  were  suspended  for  twenty  days, 
one  for  allegedly  smoking  a  marijuana  cigarette  and  the 
other  for  refusing  to  remove  an  earring  that  the  principal 
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said  denoted  membership  in  a  street  gang.  The  first 
student  had  been  observed  smoking  an  irregularly  shaped 
cigarette  that  the  principal  said  had  the  odor  of  burning 
marijuana,  but  the  student  said  he  was  smoking  tobacco. 
The  second  student  was  charged  with  violating  a  rule 
prohibiting  males  from  wearing  earrings  that  denote 
membership  in  street  gangs.  The  student  denied  that  his 
earring  had  such  a  meaning  and  insisted  that  it  was 
simply  a  symbol  of  black  pride.  Both  students  were 
suspended  without  complying  with  the  Goss-defined  pro- 
cedural due  process.  They  sued  the  school  administrators 
and  board  members  in  their  individual  and  official 
capacity  under  Section  1983  and  sought  reinstatement 
and  actual  and  punitive  damages.  The  federal  district 
court  ordered  them  reinstated,  finding  that  they  had  been 
improperly  suspended,  but  refused  to  award  damages. 
On  appeal,  the  Seventh  Circuit  Court  of  Appeals  re- 
versed, holding  that  the  students  were  entitled  to  recover 
substantial  nonpunitive  damages  even  if  it  was  later 
shown  that  the  suspensions  were  justified  and  even  if  the 
students  could  not  prove  that  any  other  actual  injury  was 
caused  by  the  denial  of  procedural  due  process. 

The  Supreme  Court  reversed  the  Seventh  Circuit  deci- 
sion, holding  that  the  students,  absent  proof  of  actual 
injury,  may  recover  only  nominal  damages.  It  found  that 
the  basic  purpose  of  an  award  of  damages  under  Section 
1 983  was  to  compensate  for  injuries  caused  by  the  depri- 
vation of  constitutional  rights.  This  purpose,  it  said,  is 
promoted  when  the  rules  governing  compensation  are 
tailored  to  the  interests  protected  by  the  particular  right 
in  question,  just  as  the  common  law  rules  of  damages 
have  been  defined  by  the  interests  protected  in  the  various 
branches  of  tort  law.  The  Court  then  concluded  that 
mental  and  emotional  distress  caused  by  the  denial  of 
procedural  due  process,  although  compensable,  cannot 
be  presumed  to  occur;  the  injury  must  be  proved.  The 
Court  also  made  clear  that  there  is  no  injury  unless  the 
suspension  was  unjustified,  and  it  remanded  the  case  to 
the  district  court  to  decide  that  point.  If  the  punishment 
was  justified,  even  though  procedural  due  process  was 
denied,  the  students  will  get  nominal  damages  of  $1.  If 
the  suspensions  were  not  justified,  the  students  were  to  be 
given  an  opportunity  to  prove  the  injury  caused;  if  they 
succeeded,  more  substantial  damages  might  be  awarded. 

Two  recent  (summer  1982)  Supreme  Court  actions 
that  applied  the  due  process  clause  bring  this  analysis  of 
student  discipline  cases  up  to  date.  One,  Board  v. 
McCluskey,^  is  a  student  expulsion  case,  and  the  second, 
although  not  a  student  discipline  case,  applied  the  due 
process  clause  in  a  challenge  by  students  to  the  removal 
of  banned  books  from  the  school  library.40 


435  U.S.  247(1978). 


39.  50  U.S.L.W.  3998.24  (U.S.  June  29,  1982). 

40.  Board  of  Educ.  v.  Pico.  50  U.S.L.W.  483 1  (U.S.  June 25.  1982).  See 


8     School  Law  Bulletin 

The  McCluskey  decision  represents  the  most  recent 
example  of  the  Court's  refusal  to  overturn  local  school 
authorities  in  a  discipline  case.  It  involved  the  suspension 
of  a  tenth-grader  for  being  drunk  at  school.  Both  the  trial 
court  and  the  Eighth  Circuit  Court  of  Appeals  said  that 
the  school  had  violated  due  process  because  it  based  the 
expulsion  on  the  school's  mandatory-expulsion  rule  that 
prohibited  "drugs"  but  expressly  exempted  alcohol  from 
the  drugs  covered.  The  Supreme  Court  reversed,  noting 
that  the  board  chairman  had  testified  that  the  school  had 
long  applied  the  antidrug  rule  to  intoxicated  students 
and  also  had  clear  authority  to  suspend  for  intoxication. 
The  Court's  reversal  was  delivered  in  a  five-page,  un- 
signed ruling  that  criticized  the  lower  courts  for  wrongly 
substituting  their  opinion  of  the  facts  in  this  case  for  the 
school  board's.41  Justices  Brennan,  Marshall,  and  Ste- 
vens dissented,  saying  that  the  case  was  "not  worthy  of  an 
opinion  signed  by  a  Member  of  this  Court." 

The  second  recent  decision  came  in  Board  of  Educa- 
tion v.  Pico,42  which  raised  the  question  of  whether  the 
due  process  clause  applies  to  a  school  board  decision  to 
remove  a  book  from  the  school  library.  A  deeply  divided 
Supreme  Court  said,  in  a  plurality  opinion,  that  it  does;  a 
majority  could  be  mustered  only  to  agree  that  a  trial  was 
needed  to  resolve  the  factual  issues. 

The  Pico  case  involved  a  Long  Island  (N.Y.)  school 
board  that  removed  from  the  high  school  library  certain 
books  that  it  characterized  as  "anti-American,  anti- 
Christian,  anti-Semitic,  and  just  plain  filthy.  "The  books 
included  The  Fixer  by  Bernard  Malamud,  Slaughter- 
house Five  by  Kurt  Vonnegut,  Soul  on  Ice  by  Eldridge 
Cleaver,  and  The  Naked  Ape  by  Desmond  Morris.  Parts 
of  these  books  graphically  describe  sexual  intercourse, 
often  with  a  string  of  four-letter  words.  The  board  ap- 
pointed a  committee  of  parents  and  school  staff  to  study 
the  matter  and  make  recommendations  about  the  dis- 
position of  the  books.  It  then  rejected  the  recommenda- 
tion made  and  ordered  the  books  removed  from  the 
library.  At  that  point  five  students  brought  suit  under 
Section  1983,  alleging  that  removing  the  books  had 
denied  them  their  First  Amendment  rights.  The  district 
court  granted  summary  judgment  for  the  board,  but  the 


also  Healy  v.James,  408  U.S.  169(1972).  Inthat  case  the  Court  said  that  a 
denial  by  a  college  of  the  establishment  of  a  local  chapter  of  Students  for  a 
Democratic  Society  that  was  based  on  an  assumed  relationship  with  the 
National  SDS  or  resulted  from  a  fear  of  disruption,  for  which  there  was  no 
support  in  the  record,  violated  the  students'  First  Amendment  rights. 

41.  See  also  Wood  v.  Strickland,  420  U.S.  308  (1975),  in  which  the 
Court  also  admonished  lower  courts  from  substituting  their  interpretation 
of  a  board  rule  for  the  interpretation  of  school  "officers  who  adopted  it  and 
are  entrusted  with  its  enforcement."  Id.  at  325.  In  this  instance  the  rule  was 
a  school  regulation  on  prohibited  "intoxicating  beverages." 

42.  Board  of  Educ.  v.  Pico,  50  U.S.L.W.  4831  (U.S.  June  25,  1982). 


court  of  appeals  reversed  and  remanded  for  a  trial  on  the 
merits.  The  board  appealed. 

The  Supreme  Court  affirmed  but  produced  seven 
opinions.  The  plurality  opinion  said  that  the  First  Amend- 
ment guarantees  a  right  to  receive  information  and  thus 
imposes  limitations  on  a  school  board's  power  to  remove 
books  from  school  libraries.  Justice  Brennan,  who  wrote 
the  opinion,  said  that  although  local  school  boards  have 
broad  discretion  in  operating  schools,  the  school  library 
has  special  characteristics  that  put  disposition  of  library 
books  in  a  different  situation  from  other  parts  of  the 
school's  operation.  For  example,  library  books  are  un- 
like curriculum  matters,  in  which  the  board  can  exercise 
great  discretion  because  of  its  duty  to  inculcate  selected 
skills  and  community  values.  This  discretion  over  cur- 
riculum, which  Brennan  based  on  the  compulsory  en- 
vironment of  the  classroom,  cannot  be  extended  into  the 
library,  where  "voluntary  inquiry .  .  .  holds  sway. "(Only 
Justice  Marshall  and  Stevens  joined  in  this  rationale.) 

The  plurality  opinion  then  stated  that  although  the 
board  has  significant  discretion  to  determine  the  content 
of  its  school  libraries,  that  discretion  may  not  be  exer- 
cised in  a  "narrowly  partisan  or  political  manner." 
Whether  book  removal  denied  the  students  their  First 
Amendment  rights  depends  on  the  motivation  behind 
the  board's  actions.  Local  school  boards  may  not  remove 
books  from  school  libraries  simply  because  they  dislike 
the  ideas  contained  in  those  books  and  seek  by  their 
removal  to  "prescribe  what  shall  be  orthodox  in  politics, 
nationalism,  religion,  or  other  matters  of  opinion."43  If 
such  an  intention  was  the  "decisive  factor"  in  the  board's 
decision,  then  it  exercised  its  discretion  in  violation  of  the 
First  Amendment.  But  a  book  can  be  removed  if  it  is 
"pervasively  vulgar"  or  if  the  board  can  show  that  the 
removal  is  based  solely  on  the  book's  "educational  suit- 
ability." Removal  based  on  these  reasons  is  permissible 
because  it  would  not  carry  the  danger  of  officially  sup- 
pressing ideas. 

Brennan  then  said  that  there  was  a  question  of  fact 
whether  the  board  had  exceeded  constitutional  limita- 
tions in  exercising  its  discretion  to  remove  the  books,  and 
he  persuaded  a  majority  to  affirm  the  court  of  appeals' 
decision  remanding  the  case  to  the  district  court  for  a 
trial  to  determine  the  school  board's  reasons  for  the 
removals. 

Four  justices — Burger,  O'Conner,  Powell,  and  Rehn- 
quist— dissented.  They  all  thought  that  a  trial  was  un- 
necessary because  such  book  removals  do  not  raise  First 
and  Fourth  Amendment  issues.  Burger  criticized  Brennan 's 
opinion  for  suggesting  that  there  is  a  "new  First  Amend- 
ment 'entitlement'  to  have  access  to  particular  books  in  a 


School  library."  He  called  this  right-to-receive-ideas  con- 
cept a  "previously  unheard  of  right"  and  a  lavish  ex- 
pansion of  the  First  Amendment.  The  dissenters  also 
strongly  objected  to  distinguishing  library  books  from 
textbooks  on  the  basis  that  library  books  are  optional. 
iRehnquist  said  that  this  distinction  misapprehends  the 
function  of  school  libraries  because,  unlike  university  or 
public  libraries,  the  school  library  is  tailored  to  the  public 
school  curriculum  and  to  the  teaching  of  basic  skills  and 
tideas.  He  argued  that  the  "First  Amendment  right  to 
receive  information  simply  has  no  application  to  the  one 
public  institution  which,  by  its  very  nature,  is  a  place  for 
the  selective  conveyance  of  ideas." 

The  likely  effect  of  this  decision  will  be  to  force  school 
boards,  when  sued  because  of  book  removals,  to  show 
I  that  their  discretion  to  remove  was  not  exercised  in  a 
"narrow  partisan  or  political  manner."  Before  this  deci- 
■  sion,  these  suits  could  be  fairly  easily  dismissed.  But  this 
procedural  victory  for  student  suits  will  not  necessarily 
^translate  into  ultimate  victory  on  the  merits.  The  Su- 
i  preme  Court  was  so  sharply  divided  on  how  to  judge 
I  removal  that  we  will  probably  see  little  consistency  in 
|  trial  court  decisions.  As  Powell  stated,  the  "right  to 
[receive  ideas"  right  is  a  standardless  standard  that  affords 
I  no  more  than  subjective  guidance  to  school  boards,  their 
'counsel,  and  the  courts  that  now  will  be  required  to 
'decide  whether  a  particular  decision  was  made  in  a  "nar- 
rowly partisan  or  political  manner." 


Teacher  Termination  Cases 

The  seventies  produced  five  major  teacher  termination 
cases  plus  several  public  employee  termination  cases  that 
clearly  reflect  the  conservative  application  of  the  due 
process  clause  during  that  decade.  Although  none  of 
these  decisions  involved  an  expansive  application  of  the 
due  process  claim,  the  Court  did  find  that  teachers  in  two 
of  the  cases  might  have  been  wrongly  terminated.  The 
first  of  these  two  cases  was  Perry  v.  Sindermann.*4  It 
.involved  a  suit  by  a  teacher  at  a  junior  college  who  was 
under  a  series  of  one-year  contracts.  He  alleged  that  the 
college  refused  to  renew  his  contract,  without  giving  him 
an  explanation  or  a  hearing,  because  of  his  public  criti- 
cism of  the  college  administration,  and  thus  it  had  in- 
fringed his  right  to  free  speech  as  protected  by  the  First 
Amendment  and  the  due  process  clause  of  the  Fourteenth 
Amendment.  He  also  argued  that  he  had  de  facto  tenure, 
a  property  right,  which  required  that  the  college  tell  him 
,why  he  was  being  discharged  and  give  him  a  hearing 
before  it  terminated  him. 
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The  trial  court  dismissed  the  suit,  finding  that  Sinder- 
mann  was  a  probationary  teacher  without  tenure;  but  the 
Fifth  Circuit  Court  of  Appeals  reversed,  holding  that 
lack  of  a  contractual  right  to  continued  employment  did 
not  defeat  the  faculty  member's  claim  that  the  nonre- 
newal violated  his  right  of  free  speech  under  the  First  and 
Fourteenth  amendments.  The  appeals  court  also  said 
that  if  Sindermann  could  show  that  he  had  an  "expec- 
tancy" of  re-employment,  due  process  required  that  he  be 
told  the  reasons  for  the  discharge  and  given  a  hearing. 

On  the  First  Amendment  issue,  the  Supreme  Court 
was  unanimous  (Justice  Powell  did  not  participate).  It 
held  that  Sindermann  should  have  been  given  a  hearing 
to  determine  whether  the  school's  decision  not  to  renew 
his  contract  was  based  on  his  exercise  of  free  speech.45 
(Sindermann,  as  president  of  the  Texas  Junior  College 
Teachers  Association,  had  strongly  opposed  the  school's 
board  of  regents  in  testimony  before  the  Texas  legislature 
on  whether  junior  colleges  should  be  elevated  to  four- 
year  status.)  The  Court  said  that  Sindermann's 

lack  of  contractual  or  tenure  "right"  to  re-employment 
for  the  1969-70  academic  year  is  immaterial  to  his  free 
speech  claim.  Indeed,  twice  before,  this  Court  has 
specifically  held  that  the  nonrenewal  of  a  nontenured 
public  school  teacher's  one-year  contract  may  not  be 
predicated  on  his  exercise  of  First  and  Fourteenth 
Amendment  rights  ....  We  reaffirm  those  holdings 
here.46 

On  the  "property  interest"  involved  in  the  "nonre- 
newal," the  Court  split  5-3.  Sindermann  alleged  that 
although  the  junior  college  where  he  taught  had  no 
formal  tenure  program,  there  was  in  practice  an  informal 
or  de  facto  tenure  system  created  by  the  college  and 
described  in  its  published  policies.  In  an  opinion  written 
by  Justice  Stewart,  the  majority  took  a  conservative 
position.  It  specifically  rejected  the  court  of  appeals' 
reasoning  that  a  "mere  subjective  'expectancy'  [in  con- 
tinued employment]  is  protected  by  procedural  due 
process."  But  it  did  hold  that  if  Sindermann  could  prove 
the  existence  of  an  informal  system,  that  system  would 
give  rise  to  a  legitimate  expectancy  of  continued  em- 


408  U.S.  593(1972) 


45.  For  another  decision  upholding  the  teachers"  right  of  free  speech. 
see  Madison  Joint  School  Dist.  v.  Wisconsin  Employment  Relations 
Comm.,  429  U.S.  167  (1976).  This  was  an  unusual  case  in  which  the 
teachers'  union,  not  the  school,  objected  to  critical  comments  made  by  a 
teacher  to  a  mandatory-dues  provision  for  all  teachers  in  a  master  contract 
then  being  negotiated  with  the  school  board. 

46.  408  U.S.  at  598.  The  decisions  reaffirmed  were  Shelton  v.  Tucker, 
364  U.S.  479  ( 1 960)  (unconstitutional  for  state  to  require  teachers  to  list  all 
organizations  they  have  belonged  to  or  have  contributed  to  as  a  condition 
of  employment),  and  Keyshian  v.  Board,  385  U.S.  589  ( 1967)  (loyalty  oaths 
that  make  membership  alone  a  basis  for  termination  of  employment  are 

al). 
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ployment  to  which  he  would  be  entitled  unless  the  college 
could  prove  cause  for  termination. 

The  liberal  justices  (Brennan,  Douglas,  and  Marshall) 
dissented  over  the  majority's  refusal  to  grant  Sindermann 
summary  judgment  "entitling  him  to  a  statement  of 
reasons  why  his  contract  was  not  renewed  and  a  hearing 
on  disputed  issues  of  fact."  They  argued,  as  they  had  in 
the  companion  case  of  Board  of  Regents  v.  Roth*1  that 
due  process  guarantees  a  probationary  teacher  whose 
contract  is  not  renewed  a  right  to  be  "informed  of  the 
reasons  and  given  an  opportunity  to  respond." 

The  second  case  that  upheld  a  teacher's  contention  is 
Givhan  v.  Western  Line  Consolidated  School  District** 
a  rare  unanimous  decision.  The  lawsuit  was  brought  by  a 
nontenured  English  teacher  who  alleged  that  she  had  not 
been  reappointed  by  the  school  board  in  the  district 
where  she  had  taught  eight  years  because  of  her  criticism 
to  her  principal  that  the  school  district's  practices  and 
policies  were  racially  discriminatory.  The  defendant 
school  board  said  that  the  teacher's  criticisms,  which 
were  made  privately  to  her  principal,  were  "petty  and 
unreasonable, ""insulting,""hostile,"and  "arrogant"  and 
greatly  hampered  the  principal's  job.  The  federal  district 
court  found  that,  although  other  reasons  were  given  for 
the  nonreappointment,49  the  primary  reason  was  the 
teacher's  criticism.  It  thus  held  that  the  action  violated 
her  First  Amendment  rights  and  ordered  her  reinstated. 

The  Fifth  Circuit  Court  of  Appeals  reversed,  holding 
that  under  Pickering  v.  Board  of  Education,50  Perry  v. 
Sindermann,5'  and  Mt.  Healthy  City  School  District  v. 
Doyle52  the  teacher's  complaints  were  not  protected  by 
the  First  Amendment  because  they  were  expressed  pri- 
vately and  because  there  is  no  constitutional  right  to 
"press  even  'good'  ideas  on  an  unwilling  recipient."  The 
teacher  appealed. 

The  Supreme  Court,  in  a  unanimous  opinion  written 
by  Justice  Rehnquist,  reversed  the  appeals  court.  It  said 
that  a  public  employee  does  not  forfeit  First  Amendment 
rights  of  free  speech  because  he  speaks  privately  with  his 
employer  rather  than  publicly.  It  found  that  the  Fifth 
Circuit  Court  had  wrongly  applied  the  Pickering,  Sinder- 
mann, and  Mt.  Healthy  cases.  Although  each  of  these 


47.  408  U.S.  564(1972). 

48.  439  U.S.  410(1979) 

49.  The  school  district  also  said  that  Givhan  had  (I)  refused  to  ad- 
minister standardized  tests.  (2)  "downgraded"  the  papers  of  white  students, 
(3)  had  walked  out  of  a  meeting  about  desegregation  and  had  attempted  to 
disrupt  it  by  blowing  automobile  horns.  (4)  threatened  not  to  return  to 
work  when  schools  reopened  on  a  unitary  basis  in  February,  and  (5) 
protected  a  student  during  a  weapons  shakedown  by  concealing  the  stu- 
dent's knife  until  the  search  was  over. 

50.  391  U.S.  563(1978). 

51.  408  U.S.  593(1972). 

52.  429  U.S.  274(1977). 


cases  arose  from  the  context  of  an  employee's  public 
expression,  the  holdings  and  rules  derived  from  them  do 
not  depend  on  that  "coincidental"  fact.53 

The  Court  also  rejected  the  Fifth  Circuit's  "captive 
audience"  rationale  and  remanded  the  case  to  the  trial 
court  for  a  factual  determination  on  the  school  board's 
claim,  based  on  Mt.  Healthy  (see  page  13),  that  the 
action  not  to  reappoint  would  have  been  taken  even  if  the 
criticisms  made  to  the  principal  had  never  been  ex- 
pressed. 

The  decisions  in  the  other  five  termination  cases  all 
held  against  the  public  employee — three  teachers  and 
two  policemen.  The  first  of  these  cases  is  Board  of 
Regents  v.  Roth,5*  a  case  decided  on  the  same  day  and 
with  the  same  5-3  split  in  the  Court  as  in  Sindermann. 
The  Roth  case  presented  two  questions:  (1)  Does  a  non- 
tenured  teacher  have  a  constitutionally  protected  right  to 
a  statement  of  the  reasons  for  the  nonreappointment?  (2) 
If  so,  does  he  have  a  right  to  a  hearing  to  determine 
whether  the  reasons  are  constitutionally  permissible 
ones?  Roth  established  the  constitutional  ground  rules 
for  the  nonrenewal  of  teacher  appointments.55 

Justice  Potter  Stewart,  who  wrote  for  the  majority, 
stated  that  the  only  question  presented  to  the  Court  was 
whether  David  Roth,  an  assistant  professor  of  political 
science  at  Wisconsin  State  University-Oshkosh,  "had  a 
constitutional  right  to  a  statement  of  reasons  and  a 
hearing  on  the  University's  decision  not  to  rehire  him  for 
another  year.  We  hold  that  he  did  not."56  The  majority 
said  that  the  requirements  of  procedural  due  process 
(that  is,  the  provision  of  reasons  [notice]  and  a  hearing) 
would  apply  only  if  the  faculty  member  had  been  de- 
prived of  a  constitutionally  protected  liberty  or  property 
right.57  It  found  that  Roth  had  no  "property"  interest  in 
continued  employment  because  ( 1 )  his  contract  provided 
for  only  one  year's  service,  and  (2)  he  failed  to  demon- 
strate any  de  facto  or  informal  tenure  system  (as  the 
plaintiff  had  done  in  Sindermann)  that  created  more 
than  an  "abstract  concern  in  being  rehired." 


53.  The  Court  recently  defined  the  First  Amendment's  protection  of  , 
free  speech  as  applied  against  the  state  through  the  due  process  clause  in 
Heffron  v.  International  Society  for  Krishna  Consciousness.  Inc.,  69  L. 
Ed. 2d  298  (1981).  The  decision  upheld  a  state  regulation  restricting  the 
distribution  of  merchandise  and  written  material  at  the  Minnesota  State 
Fair  and  set  forth  an  excellent  review  of  the  standards  to  be  applied  when 
restrictions  as  to  time,  place,  and  manner  are  set  on  First  Amendment 
activity. 

54.  408  U.S.  564(1972). 

55.  For  criticism  of  the  new.  more  restrictive  application  established  by 
Roth,  see  Comment,  "Liberty.  ""Property,  "and  Procedural  Due  Process,       I 
56  Or.  L.  Rev.  137(1977). 

56.  408  U.S.  at  569 

57.  Although  Roth  had  alleged  that  the  nonrenewal  of  his  contract  was  I 
based  on  the  exercise  of  his  right  to  freedom  of  speech,  that  issue  was  not  j 
before  the  Supreme  Court. 


j  The  Court  also  held  that  the  nonreappointment  did 
not  infringe  Roth's  "liberty"  interest.  It  noted  that  the 
institution  made  no  charges  against  him 

that  might  seriously  damage  his  standing  and  associa- 
tions in  his  community.  It  did  not  base  the  nonrenewal 
of  his  contract  on  a  charge,  for  example,  that  he  had 
been  guilty  of  dishonesty  or  immorality.  Had  it  done 
so,  this  would  be  a  different  case.  For  "[w]here  a 
person's  good  name,  reputation,  honor  or  integrity  is 
at  stake  because  of  what  the  government  is  doing  to 
him,  notice  and  an  opportunity  to  be  heard  are  essential 
.  ..."  In  such  a  case,  due  process  would  accord  an 
opportunity  to  refute  the  charges  before  University 
officials.58 

Furthermore,  Roth  presented  no  evidence  that  non- 
reappointment had  foreclosed  his  freedom  to  take  ad- 
vantage of  other  employment  opportunities.  The  Court 
found  that  because  the  institution  had  neither  harmed  his 
reputation  nor  interfered  with  his  freedom  to  contract, 
(the  university  authorities  were  not  required  to  give  him 
reasons  and  a  hearing  when  they  decided  not  to  renew  his 
contract. 

The  Roth  and  Sindermann  decisions  (1972)  were  the 
culmination  of  a  long  line  of  federal  cases  that  applied 
constitutional  due  process  concepts  to  the  issue  of  re- 
appointing probationary  teachers.  The  courts  of  appeals 
had  split  over  whether  notice  and  a  hearing  were  always 
required  when  a  probationary  teacher's  contract  was  not 
renewed.  The  conservative  part  of  the  Court  prevailed, 
leaving  Justices  Brennan,  Douglas,  and  Marshall  to  dis- 
sent in  both  decisions.  The  Court  said  that  neither  a 
liberty  interest  nor  a  property  right  was  involved  in  a 
nonreappointment.  Thus  the  due  process  clause  does  not 
apply,  and  the  school  or  institution  need  not  give  either 
reasons  or  a  hearing  on  a  nonreappointment. 

But  the  Roth  and  Sindermann  cases  did  set  out  four 
situations  in  which  a  probationary  faculty  member  whose 
contract  is  not  renewed  has  a  right  based  on  the  due 
process  clause  to  both  an  explanation  of  why  he  was  not 
reappointed  and  a  hearing  to  refute  those  reasons.  The 
first  situation  is  one  in  which  the  nonreappointment  will 
seriously  damage  the  person's  standing,  reputation,  or 
associations  in  the  community  because  of  what  the  in- 
stitution has  publicly  said  about  him.  The  second  occurs 
when  the  publicity  given  the  nonreappointment  by  col- 
lege officials  will  "foreclose"  the  faculty  member's  job 
opportunities.  The  third  occurs  when  the  nonreappoint- 
ment was  made  because  of  the  exercise  of  a  constitu- 
tionally protected  right,  such  as  freedom  of  speech.  And 
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the  fourth  occurs  when  tenure  exists  as  a  contractural 
obligation — express  or,  as  Sindermann,  implied. 

Four  years  after  Roth  and  Sindermann  the  Supreme 
Court  issued  its  most  conservative  case  involving  termi- 
nation of  a  public  employee.  Bishop  v.  Wood.59  In  a  5-4 
decision,  the  Court  upheld  a  city's  right  to  fire  without  a 
hearing  a  policeman  who  serves  at  the  will  and  pleasure 
of  the  city.  This  right  exists,  it  said,  even  when  the 
reasons  for  the  discharge  prove  false.  The  majority  made 
it  clear  that  federal  courts  are  not  "the  appropriate  forum 
in  which  to  review  the  multitude  of  [nontenure]  personnel 
decisions  that  are  made  daily  by  public  agencies."  The 
Court  went  on  to  say  that 

We  must  accept  the  harsh  fact  that  numerous  indivi- 
dual mistakes  are  inevitable  in  the  day-to-day  adminis- 
tration of  our  affairs.  The  United  States  Constitution 
cannot  feasibly  be  construed  to  require  federal  judicial 
review  for  every  such  error.  In  the  absence  of  any  claim 
that  the  public  employer  was  motivated  by  a  desire  to 
curtail  or  to  penalize  the  exercise  of  an  employee's 
constitutionally  protected  rights,  we  must  presume  that 
official  action  was  regular  and,  if  erroneous,  can  best 
be  corrected  in  other  ways.  The  Due  Process  Clause  of 
the  Fourteenth  Amendment  is  not  a  guarantee  against 
incorrect  or  ill-advised  personnel  decisions.60 

The  Bishop  case  involved  a  policeman  who  was  fired 
by  a  North  Carolina  city  manager  on  the  police  chiefs 
recommendation  without  a  hearing  to  determine  whether 
the  cause  justified  the  discharge.  When  he  was  fired. 
Bishop  was  a  "permanent  employee"  under  the  city's 
personnel  ordinance;  he  had  completed  six  months  as  a 
probationary  policeman  and  almost  2  1/2  years  as  a 
"permanent  employee."  The  city's  personnel  ordinance 
provided  that  (a)  a  permanent  employee  may  be  dis- 
charged for  specified  reasons,  and  (b)  if  he  requested  it  he 
was  to  be  given  written  notice  that  set  forth  those  reasons 
and  the  effective  date  of  the  discharge.61 

Bishop  sued  the  city  in  federal  district  court,  alleging 
that  he  had  tenure  in  his  position  and  therefore  the  city 
must  prove  at  a  hearing  one  of  the  reasons  for  discharge 
listed  in  the  ordinance — e.g.,  negligence,  inefficiency,  or 
unfitness  to  perform  his  job.  In  order  to  prevail,  Bishop 
had  to  prove  that  he  had  either  a  constitutionally  pro- 


58.  408  at  573-74  (1972).  citing  Wisconsin  v.  Constantineau.  400  U  S 
433  (1971)   This  language  has  been  cited  frequently  in  later  employment 


59.  426  U.S.  341  (1976). 

60.  Id.  at  349-50. 

61.  The  ordinance  provided:  "A  permanent  employee  whose  work  is 
not  satisfactory  over  a  period  of  time  shall  be  notified  in  what  way  his  work 
is  deficient  and  what  he  must  do  if  his  work  is  to  be  satisfactory.  If  a 
permanent  employee  fails  to  perform  work  up  to  the  standard  of  the 
classification  held,  or  continues  to  be  negligent,  inefficient,  or  unfit  to 
perform  his  duties,  he  may  be  dismissed  by  the  City  Manager.  Any 
discharged  employee  shall  be  given  written  notice  of  his  discharge  setting 
forth  the  effective  date  and  reasons  for  his  discharge  if  he  shall  request  such 
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tected  property  right  or  a  liberty  right  that  entitled  him  to 
notice  and  a  hearing.  He  failed  to  satisfy  the  Court 
majority  that  he  had  either. 

Bishop  based  his  "property  right"  argument  on  the 
provision  in  the  ordinance  that  a  permanent  employee 
may  be  discharged  for  failure  to  perform  work  up  to  the 
standard  of  his  classification  or  for  negligence,  ineffi- 
ciency, or  unfitness  to  perform  his  duties.  He  contended 
that  the  ordinance  should  be  interpreted  to  prohibit 
discharge  for  any  other  reason  and  therefore  to  confer 
tenure  on  all  employees  who  complete  the  probationary 
period.  He  also  maintained  that  he  had  de  facto  tenure 
because  his  "permanent"  classification  and  length  of 
service  (33  months)  gave  him  a  reasonable  expectation  of 
continued  employment. 

The  majority  rejected  both  of  these  property  right 
arguments.  It  noted  that  the  North  Carolina  Supreme 
Court  had  held  that  an  enforceable  expectation  of  con- 
tinued public  employment  can  exist  in  North  Carolina 
only  if  the  employer,  by  statute  or  contract,  has  actually 
granted  some  form  of  guarantee.62  Although  the  city's 
ordinance  could  be  read  as  conferring  such  a  guarantee, 
the  majority  accepted  the  trial  court's  interpretation  that 
it  did  not.  The  district  court  had  found  and  the  court  of 
appeals  affirmed,  en  banc  by  an  equally  divided  vote, 
that  the  ordinance  had  merely  listed  representative  rea- 
sons for  discharge  and  provided  certain  specified  pro- 
cedures as  conditions  for  an  employee's  removal.  Thus 
Bishop  held  his  position  as  a  policeman  at  the  "will  and 
pleasure  of  the  city";  he  had  no  protected  property  right 
in  the  job  that  prohibited  the  city  from  firing  him  without 
proving  cause. 

As  for  Bishop's  second  claim — that  he  was  denied  a 
protected  liberty  right — the  Court  held  that  the  "good 
name,  reputation,  honor,  or  integrity"  of  a  discharged 
employee  is  not  impaired  if  the  reasons  were  communi- 
cated orally  in  private  and  only  later,  at  Bishop's  request, 
in  writing.  Thus  the  reasons  must  be  made  public  before 
the  employee  is  stigmatized  and  a  liberty  interest  thereby 
violated.  Citing  Roth,  the  Court  held  that  the  discharge 
of  an  employee  who  serves  at  the  pleasure  of  his  employer 
(or  nonrenewal  of  an  employee  who  is  serving  a  specified 
term)  does  not  foreclose  future  employment  opportuni- 
ties to  such  an  extent  that  the  employee  is  deprived  of  a 
protected  liberty  interest.  The  discharge  or  nonrenewal 
will  probably  make  the  employee  less  attractive  to  other 
employers,  who  may  contact  the  former  employer  about 
the  discharge,  but  as  long  as  the  employer  does  not  make 
the  reasons  for  the  discharge  public,  whether  or  not  the 
reasons  are  wrong,  the  Court  holds  that  no  liberty  interest 
has  been  denied. 


62.   See  Still  v.  Lance.  275  N.C.  254,  182  S.E.2d  403  (1971). 


This  decision  resulted  from  a  very  narrow  reading  of 
the  city  ordinance.  Four  of  the  nine  justices  thought  that 
the  language  permitted  dismissal  only  "for  cause,"  and  a 
slight  variation  in  the  wording  of  the  ordinance  would 
have  created  a  clear  tenure  right  in  Bishop's  job  and  a 
different  result  in  the  case.63  The  majority  opinion  ac- 
knowledged that  the  ordinance  "may  fairly  be  read  as 
conferring  such  a  guarantee,"  but  it  was  willing  to  defer 
to  the  district  court  judge,  who  interpreted  the  ordinance 
to  provide  only  a  representative  list  of  reasons  why  an 
employee  may  be  dismissed  and  not  to  prevent  an  em- 
ployee's discharge  for  other  reasons. 

One  week  after  the  Bishop  decision  was  announced, 
the  Court,  in  a  6-3  decision,  rejected  claims  of  discharged 
teachers  that  due  process  had  been  denied  when  their 
school  board  fired  them  for  not  returning  to  their  class- 
rooms. The  decision,  Hortonville  Joint  School  District 
No.  I  v.  Hortonville  Education  Association™  arose  after 
negotiations  for  renewal  of  a  collective  bargaining  agree- 
ment between  the  Hortonville  teachers  and  the  school 
board  failed.  The  teachers  went  on  strike  in  direct  viola- 
tion of  state  law.  Three  letters  were  sent  to  the  striking 
teachers  notifying  them  that  they  were  violating  state  law 
and  asking  them  to  return  to  work,  the  final  invitation 
being  contained  in  the  letter  notifying  them  of  their 
discharge.  Only  a  few  returned.  The  school  board  then 
conducted  disciplinary  proceedings,  and  the  teachers  still 
on  strike  were  discharged. 

The  teachers  filed  suit  in  state  court  alleging  that  they 
had  been  deprived  of  their  jobs  without  due  process  of 
law.  The  trial  court  rejected  the  argument  and  granted 
summary  judgment  for  the  school  board.  The  Wisconsin 
Supreme  Court  reversed  on  the  basis  that  the  due  process 
clause  of  the  Fourteenth  Amendment  required  that  the 
teachers'  conduct  and  the  school  board's  response  be 
evaluated  by  an  impartial  decision-maker  other  than  the 
board.  It  found  that  even  though  the  teachers  had 
violated  state  law,  the  board  initially  had  remedies  other 
than  dismissal  available — e.g.,  injunction,  mediation,  or 
continued  bargaining;  furthermore,  because  of  its  in- 
volvement in  earlier  negotiations,  it  was  not  an  impartial 
decision-maker  and  therefore  was  precluded  from  de- 
termining whether  the  teachers  should  be  discharged. 


63.  For  criticism  of  the  Court  in  upholding  the  trial  court's  inter- 
pretation of  the  statute,  see  Monaghan.  Of  " Liberty" and  " Properly,  "62 
Cornell  L.  Rev.  405.  467-69  (1977). 

64  426  U.S.  482  (1976).  See  also  Harrah  Indep.  School  Dist.  v.  Martin, 
440  U.S.  194  (1979).  in  which  a  unanimous  Court  (Marshall  concurring) 
held  that  the  board  could  discharge  a  teacher  for  failure  to  maintain 
certification  because  she  refused  to  earn  a  required  five  college  credit  hours 
every  five  years.  The  Tenth  Circuit  was  reversed  in  its  finding  that  discharge 
violated  both  the  due  process  and  equal  protection  clauses  of  the  Four- 
teenth Amendment. 


The  court  ruled  that  the  board's  actions  were  subject  to  a 
de  novo  hearing  by  a  trial  court. 

In  a  6-3  decision  written  by  Chief  Justice  Burger  with 
I    Justices  Stewart,  Brennan.  and  Marshall  dissenting,  the 
;    Supreme  Court  reversed.  It  held  that  the  due  process 
',    clause  did  not  guarantee  the  teachers  that  the  decision  to 
i    terminate  them  would  be  made  or  reviewed  by  a  body 
other  than  the  school  board.65  The  majority  found  no 
basis  in  the  teachers'  allegation  that  the  board  members 
had  a  personal  or  official  stake  in  the  dismissal  decision 
sufficient  to  disqualify  them.  The  Court  characterized 
the  board's  decision  as  primarily  one  of  public  policy 
rather  than  of  discipline.  Mere  familiarity  with  the  facts 
of  a  case  gained  by  an  agency  in  performing  its  statutory 
role  does  not  disqualify  it  from  making  a  decision.  Thus, 
finding  no  conflict  of  interest  or  personal  animosity  be- 
tween the  teachers  and  the  board,  the  majority  ruled  that 
the  school  board  was  not  disqualified  by  virtue  of  its 
prior  involvement  in  the  negotiations. 

In  1977,  one  year  after  the  Bishop  case,  the  Supreme 
Court  issued  its  most  significant  nonreappointment  case 
since  Roth.  It  held  in  Mt.  Healthy  City  School  District  v. 
Doylebb  that  even  if  a  teacher  can  show  that  the  board 
based  its  decision  not  to  reappoint  him  in  part  on  constitu- 
tionally protected  conduct,  the  board's  decision  will  be 
sustained  if  it  can  show  "by  a  preponderance  of  the 
evidence  that  it  would  have  reached  the  same  decision 
.  .  .  even  in  the  absence  of  the  protected  conduct.'*7 

The  Mt.  Healthy  case  was  brought  by  M  ichael  Doyle, 
a  nontenured  teacher  who  was  not  reappointed  and  there- 
fore sued  for  back  wages  and  reinstatement.  Doyle  had 
been  a  probationary  teacher  in  the  Mt.  Healthy  schools 
for  five  years.  During  this  time  he  had  an  altercation  with 
another  teacher  that  resulted  in  a  one-day  suspension  of 
both  teachers,  had  argued  with  school  cafeteria  em- 
ployees over  the  amount  of  spaghetti  served  him,  had 
referred  to  students  as  "sons  of  bitches"  in  a  disciplinary 
complaint,  had  made  an  obscene  gesture  to  girl  students 
when  they  failed  to  obey  him.  and  by  telephone  had  given 
a  local  radio  station  the  substance  of  a  school  memoran- 
dum relating  to  teacher  dress  that  the  station  announced 
as  a  news  item.  One  month  after  the  radio  incident,  the 
board  of  education  notified   Doyle  that  his  contract 


65.  See  also  Arneuv.  Kennedy.  4I6U.S.  1 34  (1974).  in  which  the  Court 
upheld  modest  procedural  requirements  in  the  discharge  of  a  permanent 
employee,  rejecting  the  federal  employee's  claim  that  the  due  process 
clause  of  the  fifth  Amendment  required  more  elaborate  safeguards.  The 
employee  had  been  fired  for  allegedly  having  made  recklessly  false  and 
defamatory  statements  about  employees  of  the  Office  of  Economic  Op- 
portunity. Justice  Rehnquist  announced  the  Court's  judgment,  with  Jus- 
tices Douglas.  Brennan.  and  Marshall  dissenting  and  Justice  White  dis- 
senting in  part 

66.  429  U.S.  274(1977). 
67    Id.  at  287. 
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would  not  be  renewed.  Doyle  requested  a  statement  of 
reasons  for  the  nonrenewal.  He  received  a  statement  that 
cited  "a  notable  lack  of  tact  in  handling  professional 
matters"  and  cited  the  radio  station  and  the  obscene 
gesture  incidents  as  examples. 

Doyle  then  brought  suit,  claiming  that  the  refusal  to 
rehire  him  violated  his  free  speech  rights  under  the  First 
and  Fourteenth  amendments.  The  district  court  con- 
cluded that  the  telephone  call  was  "clearly  protected  by 
the  first  amendment,"  and  because  the  call  had  played  a 
"substantial  part"  in  the  decision  not  to  rehire  Doyle,  he 
was  entitled  to  reinstatement  and  back  pay.  The  Court  of 
Appeals  for  the  Sixth  Circuit  affirmed,  and  the  Supreme 
Court  granted  certiorari. 

In  a  unanimous  opinion  written  by  Justice  Rehnquist, 
the  Court  accepted  the  district  court's  finding  that 
Doyle's  communication  with  the  radio  station  was  pro- 
tected speech  and  noted  that  his  constitutional  claims 
were  not  defeated  by  the  fact  that  he  did  not  have  tenure. 
Citing  Board  of  Regents  v.  Roth,  the  Court  said  that 
even  though  he  could  have  been  discharged  for  no  reason 
whatever  and  had  no  constitutional  right  to  a  hearing  on 
the  decision  not  to  rehire  him,  he  may  nonetheless  estab- 
lish a  claim  to  reinstatement  if  the  decision  not  to  rehire 
him  was  based  on  his  exercise  of  a  constitutionally  pro- 
tected right.  But  the  Court  found  the  district  court  to  be 
wrong  in  finding  that  Doyle  was  entitled  to  reinstatement 
with  back  pay.  If  the  school  board  would  have  reached 
the  decision  not  to  renew  the  contract  even  if  the  con- 
stitutionally protected  incident  of  the  telephone  call  to 
the  radio  station  had  not  occurred,  then  the  nonreap- 
pointment is  valid.  The  problem  with  the  district  court's 
rule,  the  Court  said,  is  that  it  would  require  reinstatement 
of  employees  in  cases  in  which  a  dramatic  incident  is 
inevitably  on  the  minds  of  the  school  board  responsible 
for  the  decision  to  rehire  and  the  incident  does  indeed 
play  a  part  in  that  decision — even  if  the  same  decision 
would  have  been  reached  had  the  incident  not  occurred. 
This  result  the  Supreme  Court  rejected.  It  said  that  the 
employee  "ought  not  be  able,  by  engaging  in  such  con- 
duct, to  prevent  his  employer  from  assessing  his  per- 
formance record  and  reaching  a  decision  not  to  rehire  on 
the  basis  of  that  record,  simply  because  the  protected 
conduct  makes  the  employer  more  certain  of  the  correct- 
ness of  its  decision." 

The  Supreme  Court  also  discussed  the  burden  of 
proofs  carried  by  the  school  board  and  the  teacher.  It 
said  that  the  burden  is  properly  placed  on  the  teacher  to 
show  that  his  conduct  was  constitutionally  protected  and 
that  the  protected  conduct  was  a  "substantial  factor"  in 
the  board's  decision  not  to  rehire  him.  In  this  case,  the 
teacher  had  met  that  burden.  But  the  district  court  should 
then  have  determined  whether  the  board  of  education 
had  shown  by  a  preponderance  of  the  evidence  that  it 
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would  have  reached  the  same  decision  on  nonreappoint- 
ment  in  the  absence  of  the  protected  conduct.  The  trial 
court's  failure  to  do  so  was  the  basis  for  remanding  this 
decision  to  that  court  for  further  finding. 

The  final  employee  termination  opinion  that  deserves 
consideration  is  the  5-4  decision  of  Codd  v.  Velger  in 
1977.68  It  held  that  a  dismissed  employee  bears  the  burden 
of  alleging  and  proving  that  the  charges  made  or  reasons 
given  for  termination  were  false.  In  this  case  a  policeman 
with  the  New  York  City  Police  Department  was  dis- 
missed without  a  hearing  and  took  a  job  with  the  Penn- 
Central  Railroad  Police  Department.  Penn-Central  also 
dismissed  him  after  one  of  its  officers  found  damaging 
information  in  the  personnel  files  of  the  city  police  de- 
partment. The  derogatory  material  in  the  file  (that  while 
a  trainee  he  had  put  a  revolver  to  his  head  in  an  apparent 
suicide  attempt)  was  made  available  only  after  Velger 
signed  a  statement  authorizing  the  Penn-Central  officer 
to  see  the  personnel  file. 

The  federal  district  court  found  that  Velger  held  a 
probationary  position  with  the  New  York  Police  De- 
partment and  therefore  had  no  right  to  a  hearing  based 
on  a  property  interest  in  his  job.  It  also  concluded  that 
the  evidence  made  it  clear  "that  plaintiff  has  not  proved 
that  he  has  been  stigmatized  by  defendants"  and  there- 
fore had  no  liberty  interest  upon  which  to  base  a  claim 
for  a  hearing.  The  Second  Circuit  Court  of  Appeals 
reversed  on  the  liberty  issue,  finding  that  Velger  had  been 
stigmatized  by  the  material  in  the  file.  The  appellate 
court  found  it  unnecessary  to  consider  the  property  in- 
terest issue. 

In  a  5-4  per  curiam  opinion  (Brennan,  Marshall, 
Stevens,  and  Stewart  dissenting),  the  Supreme  Court 
reversed  the  court  of  appeals  and  reinstated  the  district 
court's  judgment.  It  found  that  Velger  had  not  proved 
that  the  information  in  his  personnel  file  had  stigmatized 
him.  Consequently  no  liberty  interest  was  involved.  This 
conclusion  was  based  on  the  patrolman's  failure  to  allege 
or  prove  that  the  "derogatory"  material  in  his  file  was  not 
true.  The  Court  said  that  the  remedy  mandated  by  the 
due  process  clause,  when  an  employee  has  initially  shown 
that  he  has  been  stigmatized,  is  an  "opportunity  to  refute 
the  charge"  and  to  clear  his  name.  A  hearing  in  this  case 


would  have  been  useless  because  there  was  no  factual 
dispute  between  the  employer  and  the  discharged  em- 
ployee "which  has  some  significant  bearing  on  the  em- 
ployee's reputation."  Citing  Roth  and  Bishop,  the  ma- 
jority said  that  "only  if  the  employer  creates  and  dis- 
seminates a  false  and  defamatory  impression  about  the 
employee  in  connection  with  his  demotion  is  ...  a 
hearing  required." 

The  four  dissenters  (there  were  three  separate  opin- 
ions) disagreed  for  different  reasons.  They  all  agreed, 
however,  that  the  case  should  have  been  remanded  to  the 
court  of  appeals  to  consider  the  property  interest  issue — 
Velger's  claim  that  he  had  an  entitlement  to  his  job  as  a 
matter  of  state  law.  The  lower  appellate  court  had 
thought  it  unnecessary  to  consider  this  question  since  it 
reversed  the  district  court  and  ordered  a  hearing  on  the 
basis  that  Velger  had  been  stigmatized  and  therefore 
deprived  of  a  liberty  interest. 


Conclusion 

Since  Warren  Burger  replaced  Earl  Warren  as  Chief 
Justice,  the  Supreme  Court  has  become  increasingly 
conservative  in  its  application  of  due  process  to  public 
schools.  The  cases  reviewed  show  a  growing  tendency  to 
rely  on  the  good  faith  of  school  officials  "as  a  substitute 
for  greater  procedural  protection.'*9  The  Court  has  also 
increasingly  relied  on  state-created  remedies  or  proce- 
dures rather  than  on  the  due  process  clause  to  prevent 
arbitrary  action,  lngraham,  Horowitz,  and  Bishop  are 
good  examples.  With  the  Court's  current  membership 
and  Justice  Rehnquist's  growing  influence,  we  should 
expect  these  trends  of  judicial  restraint  to  continue. 
Justice  Stevens  may  have  captured  the  essence  of  the 
Court's  approach  to  due  process  in  the  eighties  when  he 
said  in  Bishop  that  the  "Due  Process  Clause  of  the 
Fourteenth  Amendment  is  not  a  guarantee  against  in- 
correct or  ill-advised  personnel  decisions."  The  federal 
courts,  he  declared,  are  "not  the  appropriate  forum  in 
which  to  review  the  multitude  of  personnel  decisions.  .  . 
by  public  agencies"  in  which  "numerous  individual  mis- 
takes are  inevitable."70 


429  U.S.  624(1977). 


69.  Comment,  43  Albany  L.  Rev.  863.  883  (1979). 

70.  426  U.S.  341,349-50(1976). 
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Seeking  Excellence: 


(continued  from  i 


near  future.2  This  failure  to  use  the  probationary  period  to 
weed  out  a  weak  teacher  or  even  an  average  teacher  when  a 
better  teacher  can  be  employed  is  a  primary  reason  that 
schools  are  not  better  than  they  are.  One  reason  the  proba- 
tionary period  is  not  used  for  weeding  out  all  but  the  best  is 
that  many  school  administrators  think  the  law  prohibits 
not  reappointing  an  average  teacher  in  order  to  seek  a 
better  one.  It  does  not.  This  article  will  review  the  issues 
that  arise  when  a  school  board's  standard  for  reappoint- 
ment is  that  the  probationary  teacher  be  as  good  as  the  job 
market  provides.  Questions  of  subjective  judgments,  sub- 
terfuge, and  who  has  the  burden  of  proof  in  nonreappoint- 
ment  also  will  be  examined.  A  second  article  to  be  pub- 
lished next  spring  will  examine  what  limits  are  imposed  by 
a  state  statute  requiring  that  nonreappointments  not  be 
arbitrary  or  capricious. 


Authority  To  Not  Reappoint  in 
Order  To  Seek  a  Better  Teacher 

Because  few  public  schools  use  the  probationary  period 
as  a  weeding-out  time,  it  is  not  surprising  that  few  courts 
have  had  to  consider  a  defense  to  a  nonreappointment 
based  on  the  school  board's  assertion  that  although  the 
teacher  has  no  particular  failing,  the  board  thinks  it  can 
find  a  better  one.  After  an  exhaustive  search,  seven  cases 
were  found  that  supported  this  justification  for  a  nonreap- 
pointment. The  only  rejection  of  it  occurred  when  the 
board's  claim  was  found  to  be  a  cover-up:  Instead  of  not 
renewing  in  order  to  find  a  better  teacher,  the  school 
actually  was  getting  rid  of  a  person  who  had  been  an 
adversary  in  collective  bargaining  or  critical  of  the  school's 
operation.  The  "subterfuge"  cases  are  discussed  in  the  next 
section. 

The  clearest  statement  of  the  board's  right  to  weed  out 
all  but  the  best  teachers  as  far  as  federal  constitutional  law 
is  concerned  was  made  by  a  federal  district  court  in  Mon- 
tana. In  upholding  a  nonreappointment  that  the  school 
board  justified  on  the  basis  that  only  average  teaching 
could  be  expected  from  the  teacher,  the  court  said: 

It  is  quite  clear  that  Montana  has  adopted  an  employ- 
ment policy  .  .  .  which  frees  a  school  board  from  any 


tenure  problems  during  the  first  three  years  of  a  teacher's 
employment.  These  three  years  are  the  testing  years 
during  which  not  only  may  the  teacher's  merits  be 
weighed  but  the  school's  needs  for  a  particular  teacher 
assessed  ....  [l]n  the  interests  of  creating  a  superior 
teaching  staff  a  school  board  should  be  free  during  a 
testing  period  to  let  a  teacher's  contract  expire  without  a 
hearing,  without  any  cause  personal  to  the  teacher,  and 
for  no  reason  other  than  that  the  board  rightly  or 
wrongly  believes  that  ultimately  it  may  be  able  to  hire  a 
better  teacher.3 

This  position  was  reaffirmed  five  years  later  by  the  same 
court  when  another  board  said  that  it  refused  to  reappoint 
a  teacher  because  it  "could  hire  a  better  teacher  to  comple- 
ment the  system."4  The  teacher  sued,  claiming  that  retalia- 
tion for  her  criticism  was  the  real  reason  for  the  nonreap- 
pointment. In  upholding  the  board  the  court  noted  that 
"[t]he  problem  posed  here  is  not  whether  there  was  good 
cause  for  not  renewing  the  plaintiffs  contract  but  whether 
it  was  not  renewed  for  some  impermissible  cause."5  In  the 
court's  opinion,  the  plaintiff  was  "an  able  and  effective 
teacher,"  but  the  court  refused  to  substitute  its  judgment 
for  the  school  board's.6  It  was  the  board's  prerogative,  the 
court  said,  to  select  the  type  of  teachers  it  wanted  to  put  in 
the  classroom  as  long  as  the  decision  was  not  taken  to  stop 
an  activity  protected  by  the  First  Amendment  or  for  any 
other  constitutionally  impermissible  reason. 

Federal  district  courts  in  Colorado7  and  Indiana8  and 
federal  courts  of  appeal  for  the  Fourth9  and  Tenth10  circuits, 
plus  a  New  Jersey  appellate  court,"  have  all  upheld  the 
board's  right  not  to  reappoint  in  order  to  "strengthen  the 


2.  "Near  future"  should  extend  for  five  years  It  is  important  not  to 
reappoint  a  teacher  merely  because  the  school  cannot  immediately  replace 
him  or  her  with  a  better  teacher  The  school  system  should  keep  a  teaching 
position  open  (that  is.  not  occupied  by  a  tenured  teacher)  until  it  can 
employ  a  teacher  who  is  excellent. 


3.  Cookson  v.  Lewiston  School  Dist.  No.  2,  351  F.  Supp.  983,  984-85 
(D.  Mont.  1972). 

4.  Branch  v.  School  Dist.  No.  17,  432  F.  Supp.  608  (D.  Mont.  1977). 
The  Montana  Supreme  Court  affirmed  the  holding  on  the  Branch  case  in 
Board  v.  Montana  Board  of  Personnel  Appeals.  604  P. 2d  770  (Mont. 
1979).  That  court  said.  "The  services  of  a  nontenured  teacher  may  be 
terminated  without  cause,  as  long  as  the  termination  is  not  because  of  an 
impermissible  reason."  Ed.  at  776. 

5.  Id.  at  610. 

6.  Id.  at  61 1  Other  courts  have  emphasized  that  the  court  should  not 
substitute  its  judgment  for  the  school  board's.  See.  e.g..  Weathers  v.  West 
Yuma  County  School  Dist..  530  F.2d  1335  (10th  Cir.  1976);  Powers  v. 
Mancos  School  Dist.  RE-6,  539  F.2d  38.  44  (10th  Cir.  1976). 

7  Powers  v.  Mancos  School  Dist.  RE-6.  391  F.  Supp.  322  (D.  Colo. 
1975).  affd,  539  F.2d  38  (10th  Cir.  1976). 

8.  Phillippe  v.  Clinton-Prairie  School  Corp.,  394  F.  Supp.  316  (S.D. 
Ind.  1975). 

9   Mayberry  v.  Dees,  663  F.2d  502  (4th  Cir.  1981). 

10.  Powers  v.  Mancos  School  Dist.  RE-6,  539  F.2d  38  (10th  Cir.  1976). 

11.  Board  of  Educ.  v.  Wyckoff  Educ.  Ass'n,  168  N.J.  Super.  497.  403 
A.2d  916.  cert,  denied.  81  N.J.  349,  407  A. 2d  1222  (1979). 
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staff  or  to  "obtain  a  better  teacher."  Although  in  some  of 
these  cases  the  school  introduced  evidence  of  "disappoint- 
ment in  the  teaching"  or  "poor  teaching  practices,"  the 
thrust  of  these  court  opinions  is  to  uphold  the  board's  right 
not  to  reappoint  in  order  to  seek  excellence  in  the  teaching 
faculty. 

Two  of  these  cases  are  particularly  noteworthy.  In  the 
first,  the  New  Jersey  appeals  court  upheld  the  board's  right 
to  rank  its  nontenured  teachers  and  not  reappoint  the 
lowest-ranked  teachers.  The  school  board  ordered  that  all 
nontenured  teachers  be  ranked  on  the  basis  of  their  per- 
formance evaluations.  The  board  then  notified  the  four 
lowest-ranked  teachers  that  they  would  not  be  reappointed. 
After  a  hearing,  two  of  these  teachers  were  reappointed. 
The  other  two  filed  a  grievance,  arguing  that  although  it  is 
the  board's  prerogative  not  to  renew  contracts,  ranking 
untenured  teachers  exceeded  the  evaluation  procedures  set 
out  in  the  collective  bargaining  agreement  and  denied  due 
process.  The  arbitrator  who  was  appointed  to  settle  the 
dispute  interpreted  the  agreement's  evaluation  procedures 
as  indeed  assuring  re-employment  to  a  teacher  who  did  an 
acceptable  job  and  reviewed  the  board's  ranking  procedure 
as  running  counter  to  the  agreement  by  conditioning  re- 
employment on  the  teacher's  relative  performance.  He 
therefore  found  for  the  teachers.  The  board  sued  to  have 
the  arbitrator's  decision  reversed  and  then  appealed  the 
trial  court's  decision  that  affirmed  the  arbitrator's  award. 

The  appellate  court  reversed,  saying  that  the  ranking  of 
nontenured  teachers  was  within  management's  prerogative 
to  adopt  criteria  for  making  decisions  on  renewals.  It  said 
that  the  board  was  not  obliged  to  rehire  all  nontenured 
teachers  who  did  a  "good  job."  The  criteria  that  the  board 
selected  for  its  decision  were  matters  of  "major  educational 
policy  and  as  such  must  be  considered  managerial  preroga- 
tive." Having  the  rights  not  to  renew  and  to  select  criteria 
for  the  decision,  the  board  may  rank  teachers  to  determine 
which  ones  to  renew.  This  board  only  did  explicitly  and 
with  a  formal  procedure  what  it  could  and  would  have 
done  "subjectively"—"  'rank'  the  teachers  under  considera- 
tion to  determine  which  to  renew  and  which  not  to  renew. 
To  express  [officially  adopt]  such  a  process  is  no  less 
logical,  natural  or  desirable." 

The  second  major  case  on  the  nonreappointment  of  an 
adequate  teacher  in  order  to  seek  a  superior  one  is  the 
Fourth  Circuit  Court's  decision  of  Mayberry  v.  Dees.12 
Although  it  involved  a  state  university,  it  offers  the  best 
analysis  of  the  probationary  period  as  a  time  for  weeding 
out  all  but  the  best  teachers  and  supports  the  use  of  the 
probationary  period  for  that  purpose.  In  upholding  a  non- 
reappointment of  a  Romance  languages  teacher,  who  the 
chairman  said  was  not  "the  best  man  possible  for  the 
position,"  the  court  stated: 


[N]ot  everyone  satisfying  the  requisite  qualifications 
will  necessarily  be  granted  tenure.  "Many  are  called, 
but  few  are  chosen. "American  universities  are  replete 
with  distinguished  full  professors  who,  when  the  time 
came  at  their  first  university,  went  "out  and  not  up."  It  is 
not  in  any  sense  denigrating  when  a  university  con- 
cludes, at  the  moment  of  decision,  that  its  best  educa- 
tional interests  will  not  be  served  by  a  conferral  of 
tenure,  however  capable  and  collegial  the  candidate 
may  be.13 

The  court  also  stressed  that  a  school  should  carefully 
review  a  teacher  before  it  confers  tenure.  Noting  that 
tenure  effectively  precludes  "for  possibly  a  very  long  time, 
the  replacement  of  a  less  good  teacher  by  a  better  one ...  [it 
carries]  a  duty  that  great  care  be  exercised  in  its  conferral." 
The  Mayberry  case  also  spoke  to  the  "tenured-in"  situa- 
tion that  exists,  without  exception  as  far  as  I  know,  in  every 
public  school  system  in  the  country  in  which  tenure  is 
awarded.  To  be  "tenured-in"  means  to  have  such  a  large 
proportion  of  teachers  with  tenure  that  the  school  is  limited 
in  its  ability  to  replace  mediocre  teachers  and  to  hire 
different  types  of  teachers  when  curriculum  changes  are 
desired.  The  Fourth  Circuit  Court  recognized  and  sup- 
ported the  legality  of  denying  tenure  solely  because  so 
many  teachers  already  have  tenure  that  there  will  be  no 
opportunity  to  grant  tenure  to  well-qualified  teachers.  It  is 
sometimes  necessary,  the  court  said,  "to  terminate  those 
considered  for,  but  not  granted  tenure,  even  though  quali- 
fied ...  to  make  place  for  those  following  behind."14  In 
times  of  nonexpansion  and  retrenchment,  it  will  sometimes 
be  necessary  to  deny  tenure  to  even  well-qualified  teachers 
in  order  to  make  it  possible  for  future  appointees  to  be 
considered  for  tenure. 


Subterfuge 

Although  a  board  may  refuse  to  keep  a  competent 
teacher  in  order  to  seek  a  better  one,  it  may  not  use  that 
explanation  to  cover  up  a  nonrenewal  for  a  constitu- 
tionally impermissible  reason.  Thus  it  may  not  refuse  to 
renew  a  contract  when  the  real  reason  for  nonrenewal  is  the 
teacher's  race,  sex,  national  origin,  or  religion  or  a  desire  to 
get  rid  of  a  teacher  who  has  criticized  the  school's  adminis- 
tration. For  example,  a  federal  district  court  in  Florida 
rejected  the  superintendent's  explanation  that  he  was  re- 
placing two  probationary  teachers  "to  upgrade  the  system 
by  selecting  more  qualified  teachers."  It  found  his  stated 
reasons  to  be  a  "flimsy  after-the-fact-rationalization"  for 
not  rehiring  the  teachers. ' 5  There  was  considerable  evidence 
that  the  refusal  to  renew  was  retaliation  for  the  teachers' 


12.663  F.2d  502  (4th  Cir. 


14.  Id.  at  516.  n.  35. 

15.  Hastings  v.  Bonner.  578  F.2d  136.  138  (5th  Cir.  1978). 


activities  with  the  teacher  association— and  therefore  a 
violation  of  the  teachers'  rights  of  speech,  assembly,  and 
association.  The  federal  district  court  ultimately  concluded 
that  the  teachers  had  exercised  their  "First  Amendment 
rights  in  a  manner  that  interfered  with  the  normal  opera- 
tion of  the  school,"16  but  the  school's  original  statement 
that  it  was  seeking  better  teachers  was  rejected. 

Although  the  Florida  case  does  not  directly  address 
whether  a  school  district  may  refuse  to  renew  the  contract 
of  a  probationary  teacher  on  the  grounds  that  a  better  one 
may  be  available,  it  does  make  clear  that  such  a  claim  must 
meet  minimal  standards  of  credibility.  A  federal  district 
court  in  Indiana  made  the  same  point  in  a  case  in  which  the 
principal  said  that  the  reason  for  replacing  a  math  teacher 
was  "to  strengthen  the  staff."17  The  court  said  that  if  it 
found  the  reasons  stated  to  be  "a  sham  and  without  any 
basis,"18  it  would  have  to  reject  the  school's  action. 

Two  situations  create  a  credibility  problem  for  the  school 
when  it  says  that  the  nonreappointment  is  to  "upgrade  the 
faculty"  and  the  teacher  claim's  a  constitutional  violation. 
The  first  occurs  when  the  teacher  has  consistently  been 
rated  above  average.  Unfortunately,  many  if  not  most 
probationary  teachers  who  are  not  reappointed  because 
they  are  mediocre  have  been  given  high  ratings  by  the 
principal.  Nowhere  in  the  school's  operation  is  grade  infla- 
tion more  rampant  than  in  teacher  evaluation  ratings. 
High  evaluations  for  a  teacher  that  the  school  decides  not 
to  renew  puts  the  school  in  a  difficult  position.  If  the 
teacher  sues  the  school,  a  judge  may  require  it  to  explain 
the  official  record.  The  teacher's  claim  of  a  First  Amend- 
ment violation  becomes  more  believable,  and  the  school 
may  be  forced  to  prove  that  this  is  not  a  superior  teacher 
but  only  an  average  or  below  average  teacher,  notwith- 
standing the  high  evaluations.  The  school's  difficulty  is 
increased  if  the  school  has  one  of  those  ill-advised  policies 
that  provide  that  any  shortcoming  or  failing  of  a  teacher 
must  be  placed  in  his  personnel  file.  When  no  deficiency 
appears  in  his  file,  the  teacher  reasonably  can  assume  that 
the  school  system  has  found  no  area  of  performance  that 
needs  improvement.19 


I  16.  On  appeal,  the  Fifth  Circuit  Court  held  that  the  district  court  had  not 
resolved  a  conflict  in  the  evidence  regarding  an  alleged  insubordination  of 
one  teacher,  and  questioned  whether  the  trial  court  had  applied  the  correct 
legal  standard  of  "material  and  substantial  disruption"  in  holding  that  the 
disruptive  conduct  of  two  of  the  teachers  involved  in  this  case  justified  the 
nonreappointment 

17  Phillippe  v  Clinton-Prairie  School  Corp..  394  F.  Supp.  316  (S  D. 
Ind.  1975) 

18.  Id.  at  320. 

19.  See . e.g..  Prewit  v.  Transylvania  Bd.  of  Educ,  No.  79-CVS-226(N.C 
Super  Ct  Sept  1981),  digested  in  13  School  Law  Bull.  18  (Jan.  1982). 
The  school  board's  policy  of  this  kind  was  one  reason  that  the  judge  four-H 
that  the  board  had  been  arbitrary  The  case  and  the  statutory  requirement 
that  a  nonreappointment  not  be  arbitrary  or  capricious  will  be  discussed  in 
a  future  article. 
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The  second  situation  that  makes  a  school's  claim  of 
"upgrading  the  faculty"  suspect  after  the  teacher  has  alleged 
bad  faith  occurs  when  the  school's  explanation  is  not 
consistent  with  past  practices.  If  a  school  has  regularly 
reappointed  teachers  unless  they  are  clear  failures,  it  is 
hard  to  make  believable  the  assertion  that  there  is  nothing 
particularly  wrong  with  the  teacher  but  he  is  not  renewed 
because  he  is  not  as  good  as  the  market  provides.  On  the 
other  hand,  a  school  that  regularly  has  weeded  out  all  but 
the  best  in  its  reappointment  decisions  is  much  more  believ- 
able when  it  makes  this  claim.  Thus  a  board  may  be 
hoisted  on  its  own  past  practice  and  forced  to  reappoint  the 
teacher.  Clearly  a  board  that  adopts  a  new  weeding-out 
policy  should  act  early  to  show  that  a  new  day  has  dawned 
in  teacher  reappointments  and  publicize  that  change  before 
it  applies  the  new  policy. 


Responsibility  for  Challenging 
the  Nonreappointment 

When  a  teacher  has  been  notified  that  his  employment 
contract  will  not  be  renewed,  he  is  responsible  for  initiating 
a  review  of  that  decision  if  he  wants  one.  Furthermore,  if 
the  school  has  a  procedure  for  internal  review,20  the  em- 
ployee must  request  this  review  before  he  seeks  judicial 
review.  In  an  Alabama  case,  a  federal  district  court  ad- 
dressed the  question  of  who  bears  the  burden  of  initiating  a 
hearing.  Citing  the  U.S.  Supreme  Court  decision  in  Board 
of  Regents  v.  Roth,2[  the  court  said  that  a  teacher  who 
believes  that  his  nonreappointment  is  constitutionally 
impermissible  must  assert  that  claim  and  request  a  hearing 
in  order  to  protect  his  "due  process  right."  It  is  elemental, 
the  court  said,  that  there  be  some  opposition  to  the  non- 
reappointment before  any  obligation  is  placed  on  the  school 
to  observe  due  process  requirements.22 


Burden  of  Proof 

The  law  is  clear  that  a  teacher  who  alleges  that  a  non- 
reappointment decision  was  based  on  a  constitutionally 
impermissible  reason  has  the  burden  of  proving  that  allega- 
tion. The  Fifth  Circuit  Court,  in  a  case  involving  the 
nonrenewal  of  two  probationary  faculty  in  order  to  "up- 


20.  For  a  recommended  board  policy  on  nonreappointment.  see  R.  Phay. 
Nonreappointment,  Dismissal  and  Reduction  in  Force  of  Teachers 
and  Administrators:  Proposed  Board  Policies  (Chapel  Hill.  N.C.: 
Institute  of  Government.  The  University  of  North  Carolina  at  Chapel  Hill. 
1982).  It  is  strongly  recommended  that  procedures  separate  from  the 
regular  teacher  grievance  procedure  be  provided  for  nonreappointments. 
just  as  a  separate  procedure  is  used  for  discharge  for  cause 

21.408  U.S.  564(1972). 

22.  Stewart  v.  Bailey.  396  F.  Supp.  1381  (N.D.  Ala.  1975). 
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grade  its  faculty  and  academic  standing,"  said  that  "neither 
the  burden  of  going  forward  nor  the  burden  of  proof  shifts 
to  the  state  until  it  has  been  established  by  the  complainant" 
that  the  nonrenewal  was  based  on  his  exercise  of  constitu- 
tional rights.21  Moreover,  the  Supreme  Court  said  in  Mt. 
Healthy  v.  Doyle24  that  even  if  a  faculty  member  can  show 
that  the  board  based  its  decision  not  to  reappoint  him  in 
part  on  constitutionally  protected  conduct,  its  decision 
will  be  sustained  if  it  can  show  "by  a  preponderance  of 
the  evidence  that  it  would  have  reached  the  same  deci- 
sion . . .  even  in  the  absence  of  the  protected  conduct."25 
The  Fourth  Circuit  applied  the  Mt.  Healthy  case  in  the 
Mayberry  case,  which  involved  the  nonreappointment  of 
a  teacher  who  was  up  for  tenure.26  The  court  said  that  it  is 
not  enough  for  a  teacher  simply  to  show  an  exercise  of  First 
Amendment  rights,  followed  by  a  denial  of  tenure.  That 
approach  wrongly  ignores  the  "manifold  other  require- 
ments" to  be  satisfied  before  tenure  is  granted,  some  of 
which  are  independent  of  the  candidate's  qualifications.27 
"[I]f  the  possibility  of  retaliation  were  all  Mayberry  had  to 
prove  to  allow  a  jury  to  find  in  his  favor,  there  would  be  no 
practical  way  to  deny  tenure  to  anyone."  If  that  were  the 
case,  the  court  said,  the  distinction  between  probationary 
and  tenured  employment  "would  largely  evaporate."28  The 
court  also  made  clear  that  past  satisfactory  performance 
does  not  justify  an  inference  that  the  teacher  should  now  be 
given  tenure.  The  court  rejected  this  argument,  saying  that 
no  favorable  inference  "is  to  be  drawn  from  previous 
satisfactory,  annually  renewed  probationary  service."29 


Evaluations  Based  on  Subjective  Judgments 

Many  public  school  administrators  are  confused  about 
whether  they  may  base  nonreappointment  on  subjective 
evaluations.  Some  think  that  subjective  considerations  are 
inherently  unfair  and  therefore  are  arbitrary  and  illegal. 
These  are  mistaken  conclusions.  Subjective  judgments  are 
both  legal  and  necessary  in  making  reappointments.  In  the 
Fourth  Circuit's  opinion  in  Mayberry  v.  Dees,30  the  court 
made  clear  that  subjective  evaluations  are  inherent  and 
inevitable  in  making  the  tenure  decision.  Quoting  with 
approval  its  1979  opinion  in  Clark  v.  Whiting,^  it  said: 


23.  Fluker  v.  Alabama  State  Bd.  of  Educ.  44!  F.2d  201.  206  (5th  Cir 
1971).  Accord,  Adams  v.  Campbell  County  School  Dist..  511  F.2d  1242, 
1246  (10th  Cir.  1975). 

24.  429  U.S.  274  (1977),  digested  in  8  School  Law  Bull.  (April  1977). 

25.  429  U.S.  at  287. 

26.  Mayberry  v.  Dees,  663  F.2d  502  (4th  Cir.  1981) 

27.  W  at  518. 

28.  Id  at  519 
29   Id  519. 

30.  663  F.2d  502  (4th  Cir.  1981) 

31.  607  F.2d  634  (4th  Cir.  1976) 


A  teacher's  competence  and  qualifications  for  tenure 
or  promotion  are  by  their  very  nature  matters  calling 
for  highly  subjective  determinations,  determinations 
which  do  not  lend  themselves  to  precise  qualifications 
and  are  not  susceptible  to  mechanical  measurement  or 
the  use  of  standardized  tests.32 

The  right  to  base  nonreappointment  on  subjective  evalua- 
tions has  been  upheld  many  times.  The  Fifth  Circuit  said, 
"[TJhere  are  an  enormous  number  of  fact  situations  in 
which  the  nonreappointment  of  an  employee  may  be  justi- 
fied by  highly  subjective  and  perhaps  unforeseeable  con- 
siderations."3' The  Tenth  Circuit  Court,34  in  another  non- 
reappointment case  in  which  the  principal  said  that  he 
thought  the  school  board  "could  obtain  a  better  teacher 
than  the  plaintiff,"  made  the  following  observation  about 
subjective  judgments: 

[SJchool  board  members  and  school  administrators . . . 
charged  with  the  duty  of  exercising  discretionary  judg- 
ment in  the  tender  areas  of  hiring  and  terminating 
personnel  .  .  .  apply  both  objective  and  subjective 
rationale.  While  correct  objective  rationale  is  more  cred- 
ible in  that  it  exists  independent  of  personal  "reflections" 
or  "feelings"  (involving  such  matters  as  a  teacher's 
academic  accomplishments  measured  by  grades 
achieved,  degree  or  degrees  earned,  attendance  at 
classes,  prior  employment  records,  and  teaching  status), 
it  would  be  unrealistic  to  deny  to  Board  members  the 
right  to  employ  subjective  rationale  in  the  decisional 
processes.  Subjective  considerations  are,  of  course,  those 
personal  to  the  individual  Board  members.  They  in- 
volve,  inter  alia,  personal  impressions  or  judgments  of 
the  teacher  in  terms  of  characteristics  as  vague  and 
indefinable  as  "feelings,"  relating  to  matters  such  as 
personal  grooming  habits,  manner  of  speech,  wearing 
apparel  habits,  friendliness,  kindness,  consideration  of 
others,  qualities  of  cooperation,  sense  of  humor,  general 
demeanor  and  attitude.  It  is,  of  course,  impossible  to  , 
prove  the  subjective  by  any  "right"  or  a  "wrong"  mea- 
surement standard.  Nevertheless,  subjective  rationale 
factors  bear  significant  import  in  the  area  of  employ- 
ment concern.  We  suggest  it  is  both  impossible  and 
inadvisable  to  eliminate  subjective  rationale  from  the 
decisional  process.35 

Subjective  judgments  in  making  reappointment  deci-  j 
sions  in  public  institutions  of  higher  education  are  not  only 
legal  but  also  required  by  law  in  many  institutions.  For 
example,  the  special  assistant  to  the  chancellor  at  The  I 
University  of  North  Carolina  at  Chapel  Hill  said  recently  [ 


32.  Id.  at  639. 

33.  Fluker  v.  Alabama  State  Bd.  of  Educ.  441  F.2d  201.  207  ((5th  Cir. 
1971). 

34.  Powers  v.  Mancos  School  Dist.  RE-6.  539  F.2d  38  ( 10th  Cir  1976). 
Accord.  Cookson  v.  Lewiston  School  Dist  .  351  F.  Supp.  983.  986  (D. 
Mont.  1972);  Higginsv. Board  of  Educ,  286  S.E. 2d  682, 685(W.Va.  1982). 

35.  Powers  v.  Mancos  School  Dist.  RE-6.  539  F.2d  at  43-44 


in  speaking  to  a  conference  for  community  college  adminis- 
trators: "All  faculty  reappointments  are  based  on  subjective 
evaluations."  In  fact,  she  said,  all  probationary  faculty  in 
the  university  system  must  be  so  judged  because  the  univer- 
sity code  requires  that  each  faculty  member's  "potential  for 
future  contribution"36  be  gauged  when  he  is  considered  for 
reappointment.  This  determination  finally  comes  down  to 
a  judgment  based  on  past  performance  about  that  faculty 
member's  ability  to  make  worthwhile  future  contributions. 
Thus  subjective  evaluations  not  only  may  be  made  but 
must  be  made. 


36.  See  Sec  602(4).  Academic  Tenure.  The  Code  of  the  Um\  ersity  of 
North  Carolina  ( 1975). 
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Conclusion 

This  review  of  the  issues  in  teacher  nonreappointment 
that  arise  when  a  school  seeks  to  upgrade  the  quality  of  its 
teaching  faculty  by  not  reappointing  "average"  teachers 
and  even  those  that  do  a  "fine  job"  in  order  to  hire  a  better 
teacher  suggests  that  the  civil  service  standard  that  is  now 
the  basis  for  most  public  school  employment  decisions 
conflicts  with  the  basic  assumption  that  the  tenure  statutes 
make — that  no  teacher  should  be  reappointed  or  given 
tenure  if  a  better  teacher  can  be  hired.  Schools  have  a  legal 
responsibility  to  put  the  best  available  teacher  in  the  class- 
room despite  objections  from  teacher  unions  and  the  con- 
troversy and  unpleasantness  that  this  task  often  produces. 


Recent  Court  Decisions 


PRIVATE  SCHOOL  OPERATING  ON  PUBLIC 
FUNDS  IS  NOT  SUBJECT  TO  DUE  PROCESS  RE- 
QUIREMENTS. Rendall- Baker  v.  Kohn,  50  U.S.L.W. 
4825  (U.S.  Sup.  Ct.  June  22,  1982). 

Facts:  The  defendant  school  is  a  privately  operated 
school  for  maladjusted  high  school  students.  Nearly  all 
students  are  referred  to  it  by  school  boards  or  state 
agencies.  Public  funds  have  recently  accounted  for  more 
than  90  per  cent  of  the  school's  operating  budget.  To  be 
eligible  for  public  funding,  the  school  must  comply  with 
numerous  state  regulations,  but  these  regulations  impose 
few  personnel  requirements.  The  plaintiffs,  a  former  vo- 
cational counselor  and  five  teachers,  brought  separate 
suits  under  Section  1983  of  the  Civil  Rights  Act  of  1871, 
claiming  that  the  school  had  discharged  them  in  violation 
of  their  rights  under  the  First,  Fifth,  and  Fourteenth 
amendments.  The  trial  court  dismissed  the  counselor's 
action  but  denied  a  motion  to  dismiss  the  teachers'  ac- 
tion; it  reached  conflicting  conclusions  about  whether 
the  school  had  acted  under  "color  of  state  law"  so  as  to  be 
liable  under  Section  1983,  as  governmental  entities  are, 
for  violation  of  constitutional  rights.  On  appeal  the  cases 
were  consolidated,  and  the  First  Circuit  held  that  it  was 
error  to  conclude  that  the  school  acted  under  color  of 
state  law— i.e.,  the  discharges  did  not  represent  any  ac- 
tion by  the  state.  The  teachers  appealed. 


Held:  The  Supreme  Court  affirmed  in  a  7-2  decision 
written  by  Chief  Justice  Burger.  It  held  that  the  school 
did  not  act  under  color  of  state  law  when  it  discharged 
the  teachers.  The  Court  said  that  the  ultimate  issue  in 
determining  whether  a  person  is  subject  to  suit  under 
Section  1 983  is  the  same  question  presented  in  cases  that 
arise  under  the  Fourteenth  Amendment:  Is  the  alleged 
infringement  of  federal  rights  fairly  attributable  to  the 
state?  The  Court  said  that  the  school's  receipt  of  public 
funds  does  not  make  the  decisions  to  discharge  acts  of  the 
state.  The  school  is  not  fundamentally  different  from 
many  private  corporations  whose  business  depends  pri- 
marily on  contracts  with  the  government  and  whose  acts 
do  not  become  acts  of  the  government  by  reason  of  their 
significant  or  even  total  engagement  in  performing  public 
contracts.  The  decision  to  discharge  the  petitioners  was 
not  compelled  or  even  influenced  by  any  state  regulation, 
and  the  fact  that  the  school  performs  a  public  function  in 
educating  maladjusted  high  school  students  does  not 
make  its  acts  state  actions.  Moreover,  since  the  school's 
fiscal  relationship  with  the  state  is  no  different  from  the 
relationship  of  many  contractors  that  perform  services 
for  the  government,  there  is  no  "symbiotic  relationship" 
between  the  school  and  the  state. 

In  dissent  Justices  Marshall  and  Brennan  strongly 
objected  to  the  majority  opinion,  saying  that  it  "marks  a 
return  to  empty  formalism  in  state  action  doctrine." 
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COURT'S  SUBSTITUTION  OF  ITS  INTERPRETA- 
TION FOR  THE  BOARD'S.  Board  v.  McCluskey,  50 
U.S.L.W.  3998.24  (U.S.  Sup.  Ct.  June  25,  1982). 


This  unsigned  opinion  represents  the  most  recent 
example  of  the  Supreme  Court's  refusal  to  overturn  local 
school  authorities  in  student  discipline  cases.  It  involved 
the  suspension  of  a  tenth-grader  for  being  drunk  at 
school.  Both  the  trial  court  and  the  Eighth  Circuit  Court 
of  Appeals  said  that  the  school  had  violated  due  process 
because  it  based  the  expulsion  on  the  school's  mandatory- 
expulsion  rule  that  prohibited  "drugs"  but  expressly 
exempted  alcohol  from  the  drugs  covered.  The  Supreme 
Court  reversed,  noting  that  the  board  chairman  had 
testified  that  the  school  had  long  applied  the  antidrug 
rule  to  intoxicated  students  and  also  had  clear  authority 
to  suspend  for  intoxication.  The  Court's  reversal  was 
delivered  in  a  five-page,  unsigned  ruling  that  criticized 
the  lower  courts  for  wrongly  substituting  their  opinion  of 
the  facts  in  this  case  for  the  school  board's.  Justices 
Brennan,  Marshall,  and  Stevens  dissented,  saying  that 
the  case  was  "not  worthy  of  an  opinion  signed  by  a 
Member  of  this  Court." 


COLLEGE  ADMINISTRATOR  HAS  NO  PROPER- 
TY INTEREST  IN  JOB.  Harrison  v.  Avers,  673  F.2d 
724  (4th  Cir.  1982). 

Facts:  Harrison  was  hired  by  Martin  Community  Col- 
lege as  the  director  of  evening  programs.  For  six  years  he 
received  two-year  contracts.  His  performance  was  then 
found  to  be  unsatisfactory  and  his  contract  was  renewed 
for  six  months  only.  His  work  continued  to  be  unsatis- 
factory, and  after  a  final  six-month  contract,  his  contract 
was  not  renewed.  He  sued,  alleging  that  he  had  been 
deprived  of  a  liberty  interest  and  a  property  interest.  The 
trial  court  awarded  judgment  for  the  school. 

Holding:  The  Fourth  Circuit  affirmed.  The  court  held 
that  since  Harrison  did  not  have  tenure  and  had  no 
expectation  of  tenure,  he  had  no  property  interest  in 
continued  employment.  Further,  there  were  no  charges 
in  the  termination  that  besmirched  his  integrity  or  good 
name,  and  thus  no  protected  liberty  interest  was  denied. 
— C.H.B. 


NONREAPPOINTMENT  FOR  EXERCISE  OF 
FREE  SPEECH  IS  PROHIBITED.  Daulton  v.  Affeldt, 
678  F.2d  487  (4th  Cir.  1982). 

Facts:  A  nontenured  accounting  teacher  who  had 
taught  for  five  years  at  Forsyth  Technical  Institute  was 


having  difficulties  with  the  school  administration  be- 
cause of  personal  problems,  which  the  school  said  were 
interfering  with  her  work.  These  difficulties  were  at  least 
partially  resolved,  but  an  undertone  of  hostility  con- 
tinued in  the  teacher/ administration  relationship.  The 
teacher  was  then  asked,  along  with  others,  to  complete 
an  evaluation  sheet  on  the  school's  strengths  and  weak- 
nesses. She  criticized  the  administration  for  its  lack  of 
concern  toward  the  students  shown  by  its  poor  sched- 
uling of  classes,  refusal  to  reduce  individual  class  size 
while  concentrating  on  increasing  enrollment,  and 
making  substantial  changes  in  curriculum  and  degree 
requirements  without  regard  to  the  students'  needs.  The 
teacher's  contract  was  not  renewed  for  the  next  year.  She 
sued,  alleging  violation  of  First  Amendment  rights.  The 
jury  found  for  the  teacher. 

Holding:  The  Court  of  Appeals  affirmed.  It  noted  that 
the  seminal  case  on  a  public  employee's  speech,  Pickering 
v.  Board,  391  U.S.  503  (1908),  required  a  balancing  of 
teacher  and  employer  interests  when  the  school  seeks  to 
discharge  a  teacher  because  of  what  he  has  said.  The 
interests  balanced  are  the  teacher's  right  to  comment  on 
matters  of  public  concern  that  affect  the  school  and  the 
school's  need  to  promote  efficiency  by  maintaining  dis- 
cipline and  harmony  among  its  employees  in  order  to 
prevent  disruption  of  its  operation.  In  this  case  no  dis- 
ruption of  the  school  because  of  the  teacher's  criticism 
was  shown. 

The  school's  statement  in  not  renewing  the  teacher's 
contract  indicated  that  the  teacher  was  dismissed  for  her 
criticism  of  the  administration's  handling  of  the  curri- 
culum and  student  affairs.  The  evidence  supported  the 
jury's  conclusion  that  the  teacher  was  fired  for  what  she 
said. 

The  court  further  said  that  besides  showing  that  the 
school  could  not  terminate  her  because  of  her  exercise  of 
a  constitutional  right,  the  teacher  must  also  prove  that 
the  exercise  of  that  right  (free  speech)  was  the  substantial 
or  motivating  factor  in  the  decision  not  to  rehire  her.  See 
Mt.  Healthy  City  Boardv.  Doyle,429  U.S.  274(1977).— 
Celeste  H.  Blumer 


TEACHER  MAY  NOT  BE  REASSIGNED  IN  RE- 
TALIATION FOR  EXERCISE  OF  FIRST  AMEND- 
MENT RIGHTS.  Childers  v.  Independent  School  Dis- 
trict No.  I,  676  F.2d  1338  (10th  Cir.  1982). 

Facts:  A  tenured  teacher  who  was  involved  in  or- 
ganizing a  union  and  supporting  a  candidate  for  the 
school  board  was  reassigned  from  teaching  vocational 
agriculture  to  teaching  regular  classroom  subjects,  which 
resulted  in  a  decrease  in  pay  and  loss  of  other  benefits. 
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The  reassignment  was  made  about  the  same  time  he 
became  active  in  these  affairs.  The  teacher  sued,  alleging 
that  the  reassignment  and  loss  of  salary  denied  him  a 
property  interest  that  could  not  be  denied  without  pro- 
cedural due  process.  He  also  alleged  that  the  reassign- 
ment was  in  retaliation  for  the  exercise  of  his  First 
Amendment  rights;  furthermore,  he  was  terminated 
during  the  pendency  of  the  suit.  But  the  trial  court  denied 
him  permission  to  amend  his  claim  to  include  the  ter- 
mination and  granted  the  board's  motion  to  dismiss. 

Holding:  The  Court  of  Appeals  reversed,  finding  that 
the  teacher's  complaint  established  a  denial  of  First 
Amendment  rights.  It  said  that  any  important  change  in 
employment  conditions  in  retaliation  for  the  exercise  of 
these  constitutional  rights  established  the  claim.  Re- 
assignment, with  a  resulting  loss  of  salary,  in  retaliation 
for  organizing  a  teachers'  union  and  supporting  a  can- 
didate for  the  school  board  represented  such  a  change. 
But  the  court  rejected  the  claim  that  a  property  interest 
was  involved  in  the  reassignment.  It  said  that  a  tenured 
teacher  "does  not  have  a  property  interest  in  any  parti- 
cular position,"and  a  reassignment— even  when  it  results 
in  loss  of  salary  or  benefits— does  not  affect  a  constitu- 
tional protected  property  right.  —  C.H.B. 


in  their  official  capacities  also  are  immune  in  federal 
courts. 

The  student's  activities  were  protected  by  the  First 
Amendment,  and  therefore  any  prior  restraint  by  the 
university  carried  a  heavy  presumption  against  its  valid- 
ity. But  the  state  does  have  the  right  to  restrict  speech  on 
state  property  that  is  not  used  as  a  public  forum  as  long 
as  it  does  so  in  a  nondiscriminatory  fashion.  The  court 
held  that  since  university  dormitories  are  not  open  to  the 
public  or  even  the  general  university  population  for  can- 
vassing and  solicitation,  and  since  the  activities  normally 
carried  on  in  the  residential  areas  of  the  dormitories  are 
more  like  those  of  a  private  home  than  of  a  public  street, 
the  dormitories  are  not  a  public  forum.  Thus  the  current 
policy  of  prohibiting  all  door-to-door  solicitation  in  non- 
public areas  is  valid.  But  if  the  university  grants  access  to 
those  areas  in  a  discriminatory  fashion,  it  must  justify  its 
policy  with  a  compelling  state  interest.  Because  the  record 
was  insufficient  to  determine  whether  the  denial  to  the 
plaintiff  was  valid  when  it  was  first  made  under  the 
earlier  policy  permitting  door-to-door  solicitation  by  stu- 
dent politicians,  the  university's  motion  for  summary 
judgment  on  the  claim  of  damages  against  individual 
administrators  was  denied. — C.H.B. 


DORMITORY  SOLICITATIONS  FOR  RELIGIOUS 
PURPOSES.  Chapman  v.  Thomas,  No.  80-757-CIV-5 
(E.D.N. C.  filed  June  14.  1982). 

Facts:  A  North  Carolina  State  University  student 
conducted  door-to-door  solicitations  in  university  dor- 
mitories for  the  purpose  of  propagating  his  Christian 
beliefs.  The  university  had  a  policy  against  any  type  of 
commercial  or  noncommercial  door-to-door  solicitation 
in  the  dormitories  except  solicitations  in  connection  with 
campaigns  for  campus  office,  an  exception  removed  after 
the  plaintiff  challenged  the  policy.  Solicitation  and  can- 
vassing were  limited  to  the  dormitory  lobbies  and  other 
nonresidential  spaces  on  the  campus.  The  university  as- 
serted that  the  purpose  of  the  policy  was  to  promote  the 
safety  and  security  of  the  student  residents,  to  protect 
their  privacy,  and  to  create  an  appropriate  study  en- 
vironment. The  student  argued  that  the  policy  unduly 
restricts  First  Amendment  rights  and  does  not  signifi- 
cantly advance  the  asserted  state  interests. 

Holding:  The  federal  district  court  held  that  under 
Mayherry  v.  Dees,  663  F.2d  502  (4th  Cir.  1981),  the 
University  of  North  Carolina  and  its  constituent  institu- 
tions are  state  agencies  and  therefore  are  immune  from 
an  award  of  damages  under  the  Eleventh  Amendment, 
which  provides  that  states  may  not  be  sued  in  federal 
court.  Individual  employees  who  act  for  the  universities 


YEAR-ROUND  SCHOOLING  FOR  HANDI- 
CAPPED STUDENTS-EXHAUSTION  OF  REME- 
DIES REQUIRED.  Phipps  v.  New  Hanover  Board  of 
Educ.,  No.  82-77-C1V-7  (E.D.N.C,  filed  July  8,  1982). 

Facts:  Three  children,  all  seriously  handicapped  by 
cerebral  palsy,  sought  a  court  order  requiring  the  school 
board  to  provide  them  with  free  educational  services 
during  the  summer  recess.  Plaintiffs  made  two  conten- 
tions: First,  they  asserted  that  Section  504  of  the  Re- 
habilitation act  of  1973  entitles  them  to  a  free  appropriate 
public  education  to  meet  individual  educational  needs, 
which  in  this  case  encompasses  summer  services.  (The 
school  runs  a  summer  school  but  charges  tuition  unless 
outside  funding  is  available.  Tuition  is  based  on  a  pro 
rata  share  of  board-incurred  expenses.  In  past  years  a 
charitable  corporation  has  paid  tuition  charges  for  these 
handicapped  children,  but  it  had  announced  that  it 
would  not  fund  the  1982  summer  school  program.) 

Second,  the  plaintiffs  maintained  that  they  are  entitled 
to  a  program  substantially  equivalent  in  meeting  their 
needs  to  that  offered  nonhandicapped  children,  who 
have  available  services  to  meet  their  individual  needs. 

Holding:  The  court  found  that  the  plaintiffs  stated  a 
claim  for  relief  under  Section  504  by  alleging  that  because 
of  their  handicaps  they  will  substantially  regress  during 
the  summer  break  and  that  the  board  has  refused  to 
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provide  services  designed  to  prevent  those  regressions. 
[See  Battle  v.  Pennsylvania,  629  F.2d  269  (3d  Cir.  1980); 
Georgia  Ass'n  of  Retarded  Citizens  v.  Mc  Daniel,  51 1  F. 
Supp.  1263  (N.D.  Ga.  1981);  Garrity  v.  Gallen,  522  F. 
Supp.  171  (D.N.H.  1981),  for  cases  upholding  year- 
round  services  if  a  handicapped  child  will  substantially 
regress  during  summer  recess.]  Nevertheless,  the  court 
dismissed  the  claims  because  the  plaintiffs  had  not  ex- 
hausted available  administrative  remedies.  The  court 
reviewed  the  law  of  exhaustion  as  it  applies  to  Section 
504  suits  and  found  that  the  plaintiffs  had  not  Filed  to 
seek  the  required  administrative  review  of  the  specific 
needs  of  these  plaintiffs  for  summer  instruction.  Because 
there  are  factual  questions  on  the  particular  educational 
needs  of  each  handicapped  student,  the  suit  was  pre- 
mature. The  court  observed  that  it  was  much  less  quali- 
fied than  the  school  to  evaluate  these  needs. 


UNIVERSITY  OF  NORTH  CAROLINA  INSTITU- 
TIONS ARE  BOUND  BY  PROCEDURES  OF  THE 
SETOFF  DEBT  COLLECTION  ACT.  Appeal  of  Wil- 
lett,  56  N.C.  App.  584,  289  S.E.2d  576  (1982). 

Facts:  Willett,  a  Kentucky  resident  enrolled  in  The 
University  of  North  Carolina  at  Greensboro  (UNC-G), 
was  mistakenly  charged  the  lower  in-state  tuition  rate. 
UNC-G  discovered  the  error  and  assessed  the  remaining 
portion  of  out-of-state  tuition  against  him.  Willett  re- 
fused to  pay  the  increase,  and  UNC-G  informed  him  that 
it  would  claim  his  1979  state  tax  refund  to  pay  off  his 
delinquent  account  pursuant  to  the  Setoff  Debt  Collec- 
tion Act  (G.S.  105A-1  to  -16).  He  then  requested  and 
received  a  hearing  before  the  UNC-G  Refund  Committee 
to  protest  the  increase  and  get  his  tax  refund.  The 
committee—  which  made  no  Findings  of  fact,  conclusions 
of  law,  or  record  of  the  proceedings— ruled  against  the 
student.  He  then  sued  to  get  a  reversal  of  the  Committee 
decision,  alleging  (a)  that  the  committee  failed  to  follow 
the  Administrative  Procedure  Act  (APA)  as  required  by 
the  Setoff  Debt  Collection  Act,  and  (b)  that  the  decision 
was  not  supported  by  substantial  evidence.  UNC-G  as- 
serted that  its  committee  did  not  have  to  follow  the 
Administrative  Procedure  Act  as  required  by  the  Setoff 
Debt  Collection  Act,  because  the  APA  exempts  state 
universities  and  their  committees  from  the  act's  adminis- 
trative-hearings procedures.  The  trial  court  held  that 
Willett  was  entitled  to  a  full  hearing  de  novo  with  proper 
findings  of  fact,  conclusions  of  law,  and  a  complete 
record,  as  the  Setoff  Debt  Collection  Act  requires.  The 
university  appealed. 

Holding:  The  State  Court  of  Appeals  affirmed.  It  said 
that  the  exemption  given  to  UNC  institutions  in  the  APA 


does  not  mean  that  they  are  not  subject  to  other  acts, 
such  as  the  Setoff  Debt  Collection  Act,  that  have  adopted 
the  language  and  procedures  of  the  APA.  Since  it  is 
presumed  that  the  legislature  acted  with  full  knowledge 
of  existing  law,  and  since  the  legislature  did  not  speci- 
fically exempt  UNC  from  the  procedures  of  the  Setoff 
Debt  Collection  Act,  UNC-G  must  comply  with  the 
APA  and  provide  an  "offical  record"  of  the  new  hearing. 
—  C.H.B. 


SUPERINTENDENT  NOT  LIABLE  FOR  SLAN- 
DER PER  QUOD,  ABSENT  PROOF  OF  SPECIAL 

DAMAGES.  Tallent  v.  Blake N.C.  App 

291  S.E.2d  336  (1982). 

Facts:  A  school  employee  sued  the  superintendent  to 
recover  damages  that  she  claimed  resulted  from  slan- 
derous statements  he  allegedly  made  over  whether  she 
voluntarily  resigned  or  was  fired  in  a  dispute  over  pre- 
paration of  the  payroll.  The  superintendent  told  a  news- 
paper reporter  who  inquired  about  the  incident  that  two 
people  had  resigned  and  that  "any  claim  Mrs.  Tallent 
was  fired  is  false."  His  statement  was  reported  in  the 
newspaper,  and  the  employee  sued  for  slander,  apparent- 
ly on  the  theory  that  this  statement  reflected  on  her 
honesty  and  damaged  her  reputation.  The  jury  found  for 
the  plaintiff  and  awarded  damages  of  $1,500. 

Holding:  The  Court  of  Appeals  reversed.  The  alleged 
slander  would  constitute  slander  per  quod  (the  words 
were  slanderous  in  the  particular  circumstances)  and  not 
slander  per  se  (slander  on  its  face).  Special  damages  must 
be  pleaded  and  proved  before  an  award  of  damages  may 
be  made  for  slander  per  quod.  To  plead  special  damages 
successfully,  one  must  show  a  pecuniary  loss;  emotional 
distress  and  humiliation  alone  do  not  constitute  such  a 
loss.  The  employee  did  not  show  that  she  was  denied 
employment  as  a  result  of  the  alleged  slander,  and  the 
superintendent  therefore  was  not  liable. — C.H.B. 


MAINSTREAMING  PROVIDES  A  FREE  APPRO- 
PRIATE EDUCATION.  Harrell  v.  Wilson  County 
Schools,  No.  79  CVS  155  (N.C.  App.,  filed  July  20, 
1982). 

Facts:  A  thirteen-year-old  hearing-impaired  child  sued 
the  Wilson  County  schools,  contending  that  placing  her 
in  a  regular  sixth-grade  class  with  support  services  rather 
than  giving  her  a  grant  to  help  pay  for  her  education  at  a 
residential  institution  denied  her  a  free  appropriate  edu- 
cation. The  decision  to  deny  the  grant  and  place  her  in 
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the  Wilson  County  schools  was  made  after  a  school 
committee  had  recommended  it.  This  decision  was  ap- 
pealed and  affirmed  by  a  school  hearing  officer  and  also 
by  a  state  review  hearing  officer.  Harrell  then  sued  to 
have  the  placement  revoked.  The  trial  court  affirmed  the 
school's  decision,  and  the  student  appealed,  contending 
that  the  school  committee  had  not  complied  with  due 
process  and  state  and  federal  regulations. 

Holding:  In  affirming  the  school  decision,  the  North 
Carolina  Court  of  Appeals  made  the  following  findings: 
Appropriate  education.  G.S.  115C-106(b),  which 
parallels  the  federal  statute  (Education  for  All  Handi- 
capped Children  Act,  20  U.S.C.  §  1411),  requires  the 
local  school  to  provide  a  "free  appropriate  publicly  sup- 
ported education  to  every  child  with  special  needs." 
Contrary  to  the  student's  contention,  this  requirement 
does  not  require  the  "most  appropriate  education." 

i  Citing  the  U.S.  Supreme  Court's  recent  decision  in  Board 
v.  Rowley,  50  U.S. L.W.  4925  (U.S.  1982),  the  court  said 
that  the  statute  "was  not  designed  to  require  the  de- 
velopment of  a  Utopian  educational  program  for  handi- 
capped students  any  more  than  the  public  schools  are 
required  to  provide  Utopian  educational  programs  for 
non-handicapped  students." 

Due  process.  Harrell's  due  process  argument  was 

'  based  on  a  claim  that  the  conferences  held  to  develop  the 

'  IEP  (individual  education  plan)  were  biased  by  the  parti- 
cipation on  the  school  committee  of  a  state  consultant 
who  prefers  mainstreaming  to  residential  facilities  for 
hearing-impaired  students.  The  court  rejected  the  con- 

'tention,  citing  two  U.S.  Supreme  Court  decisions  that 

i  found  no  denial  of  procedural  due  process  even  when  the 
decision-maker  had  formed  an  opinion  based  on  a  prior 

I  investigation. 

The  appellate  court  also  rejected  Harrell's  arguments 
that  the  state  and  federal  regulations  had  not  been 
complied  with  and  that  the  decision  was  arbitrary  and 

I  not  supported  by  substantial  evidence.  Contrary  to 
Harrell's  assertion,  the  decision  to  mainstream  was  found 
to  "promote  a  valid  state  goal,"  to  be  responsive  to  her 

1  needs,  and  to  be  supported  by  substantial  evidence. 


HOME  INSTRUCTION  UNDER  NORTH  CARO- 
LINA'S COMPULSORY  ATTENDANCE  STATUTE. 

Duro  v.  District  Attorney.  Second  Judicial  District  of 
North  Carolina,  No.  8I-I3-CIV-2  (E.D.N.C.  Aug.  20, 
1982). 

Facts:  The  Duros  decided  not  to  enroll  their  school-age 
children  in  either  the  local  public  schools  or  the  local 
church-related  private  school.  Their  decision  stemmed 
from  their  faith  as  Pentecostal  Christians.  While  the  par- 


ents acknowledge  that  a  school  acceptable  under  their 
beliefs  could  be  established,  they  object  to  the  nature  of 
the  education  available  in  the  local  schools.  They  fear  that 
attendance  at  those  schools  would  expose  their  children 
to  secular  values  objectionable  to  them.  The  mother,  who 
is  not  a  certified  teacher,  instructs  the  children  at  home 
every  weekday  from  9:00  a.m.  to  2:00  p.m.  through  a 
programmed  curriculum,  though  the  parents  refuse  to 
administer  the  standardized  tests  prescribed  by  G.S. 
115C-549and-550. 

In  February  1 98 1  warrants  were  issued  that  charged  the 
father  with  violating  North  Carolina's  compulsory  attend- 
ance statute,  G.S.  1 15C-378.  The  warrants  were  quashed 
because  of  technical  flaws.  However,  fearing  future  prose- 
cution, the  father  sued  to  have  G.S.  115C-378  declared 
unconstitutional  as  applied  to  him  and  to  have  the  local 
district  attorney  enjoined  from  prosecuting  him  under 
that  statute. 

Holding:  The  court  held  for  the  plaintiff.  It  first  con- 
sidered, in  light  of  Yoder  v.  Wisconsin  [in  which  the  U.S. 
Supreme  Court  held  that  Amish  parents  could  not  be 
compelled  to  send  their  children  to  school  beyond  the 
eighth  grade;  406  U.S.  205,  214  (1972)],  whether  the 
plaintiff  holds  a  sincere  religious  belief  protected  by  the 
free  exercise  clause  of  the  First  Amendment  and  whether 
G.S.  1 15C-378  interferes  with  his  exercise  of  that  faith. 
The  court  found  that  the  plaintiffs  religious  convictions 
are  indeed  sincere  beliefs  covered  by  the  free  exercise 
clause,  that  he  based  his  decision  not  to  enroll  his  children 
in  school  on  those  beliefs,  and  that  the  compulsory  attend- 
ance statute  interferes  with  his  exercise  of  those  beliefs. 

Then,  still  using  the  analytic  framework  set  forth  in 
Yoder,  the  court  addressed  whether  the  state's  interest  in 
enforcing  G.S.  1 15C-378  is  strong  enough  to  override  the 
plaintiffs  rights  under  the  free  exercise  clause.  It  noted 
that  as  a  general  matter  the  state  has  a  compelling  interest 
in  requiring  school  attendance  in  order  to  ensure  that  all 
children  are  adequately  educated  to  assume  the  duties  of 
citizenship  and  to  become  productive  members  of  society. 
To  promote  that  interest,  the  federal  Constitution  permits 
the  state  to  regulate  the  quality  of  private  schools  and  to 
prohibit  home  instruction. 

But  the  court  then  pointed  out  that  in  1979  the  North 
Carolina  General  Assembly  enacted  a  set  of  statutes  that 
greatly  diminished  state  regulation  of  the  quality  of  private 
school  education  by  ending  state  control  over  such  matters 
as  curriculum,  teacher  certification,  and  graduation  cri- 
teria. One  of  those  statutes,  G.S.  1 15C-547,  declares  that  "it 
is  the  public  policy  of  the  State  in  matters  of  education 
that  '[n]o  human  authority  shall,  in  any  case  whatever, 
control  or  interfere  with  the  rights  of  conscience,' or  with 
religious  liberty  .  .  .  ."  Section  115C-554  provides  more 
specifically  that 
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[n]o  school,  operated  by  any  church  or  other  organized 
religious  group  or  body  as  part  of  its  religious  ministry, 
which  complies  with  the  requirements  of  this  Part 
[concerning  health  and  safety  regulations;  standardized 
testing  of  students  in  certain  grades  using  tests  of  the 
school's  choice;  and  reporting  and  record  keeping] 
shall  be  subject  to  any  other  provision  of  law  relating 
to  education  except  requirements  of  law  respecting 
fire,  safety,  sanitation  and  immunization. 
The  court  found  that  by  enacting  these  statutes  the 
North  Carolina  legislature  had  relinquished  the  state's 
interest  in  the  quality  of  nonpublic  education.  It  held  that 
the  state  does  not  have  a  compelling  interest  in  enforcing 
the  compulsory  attendance  statute  against  the  plaintiff  if 
the  quality  of  the  required  education  lacks  regulated  stan- 
dards. As  the  court  explained, 

If  the  state  makes  no  attempt  to  maintain  minimal 
educational  standards  in  nonpublic  schools,  its  require- 
ment that  a  school  be  attended  is  little  more  than 
empty  coercion,  particularly  when  those  children  are 
in  fact  being  relatively  well-educated. 
Accordingly,  the  court  ruled  that  the  compulsory  attend- 
ance statute  is  unconstitutional  as  applied  to  the  plaintiff 
and  enjoined  the  district  attorney  from  prosecuting  him 
under  the  statute. 

The  court  took  pains  to  note  that  its  decision  applies 
only  to  the  plaintiff.  Citing  State  v.  Riddle  [in  which  the 
West  Virginia  Supreme  Court  of  Appeals  upheld  the 
criminal  convictions  under  the  state's  compulsory  attend- 
ance statute  of  parents  who  taught  their  children  at  home 
without  obtaining  state  approval  of  their  credentials;  285 
S.E.2d  359  (W.  Va.  1981)],  it  also  stressed  that  its  decision 
does  not  preclude  North  Carolina  from  either  reinstituting 
regulations  concerning  the  quality  of  private  education  or 
enacting  standards  for  home  instruction.  The  district 
court's  decision  is  being  appealed  to  the  Fourth  Circuit 
Court  of  Appeals. — Benjamin  B.  Sendor 


ABSOLUTE  IMMUNITY  FOR  SCHOOL  ADMIN- 
ISTRATORS AND  WITNESSES  IN  TEACHER  DIS- 
MISSAL PROCEEDINGS.  Buckner  v.  Carlton,  623 
S.W.2d  102  (Tenn.  Ct.  App.  1981). 

Facts:  The  superintendent  twice  brought  charges  before 
the  school  board  in  an  effort  to  have  the  plaintiff  removed 
as  a  high  school  principal.  At  the  second  hearing  the 
board  dismissed  the  plaintiff  after  a  hearing  on  financial 
irregularities.  The  plaintiff  brought  an  action  against  the 
superintendent  who  brought  the  charges  and  a  former 
assistant  principal  who  had  testified  at  the  hearing,  assert- 
ing that  they  had  maliciously  pressed  false  charges  and 
testified  falsely — acts  that  resulted  in  his  discharge. 

Holding:  The  suit  was  properly  dismissed  because  the 
superintendent  who  brought  the  charges  had  a  statutorily 


granted  absolute  immunity  and  the  former  assistant  prin- 
cipal who  testified  before  the  board  had  an  absolute 
immunity  as  a  witness  in  a  judicial  proceeding. 

With  respect  to  the  superintendent,  the  common  law 
grants  immunity  for  nonmalicious  acts  within  the  scope  of 
an  executive's  authority — though  because  the  plaintiff 
alleged  malicious  acts,  the  common  law  protection  did 
not  defeat  his  claims.  However,  a  Tennessee  statute  pro- 
viding that  a  "superintendent  or  other  school  officials 
shall  not  be  held  liable . . .  when  performing  their  duties  in 
prosecuting  charges  against  any  teacher  ..."  gave  the 
superintendent  absolute  immunity.  Moreover,  the  court 
found  that  the  absolute  immunity  afforded  to  criminal 
prosecutors  should  equally  protect  school  officials  who 
prosecute  dismissal  charges  from  retaliatory  suits  by  teach- 
ers stripped  of  their  jobs  and  professional  reputations.  In 
the  absence  of  such  protection,  these  suits  might  affect  the 
school  official's  exercise  of  independent  judgment  and 
discharge  of  his  duties. 

The  statutory  immunity  did  not  apply  to  the  former 
assistant  principal  because  he  was  not  employed  by  the 
board  when  he  gave  the  allegedly  false  testimony.  Never- 
theless, the  court  dismissed  the  claims  against  him  on  the 
basis  of  immunity  given  to  witnesses  who  testify  in  a 
judicial  proceeding.  The  court  found  a  school  board  dis- 
missal hearing  to  be  such  a  proceeding. 


UPCOMING  INSTITUTE 

SCHOOL  LAW  CONFERENCES 

AND  COURSES 

School  Attorneys  Conference.  February  4-5,  1983,  at 
the  Institute. 

School  Law  Conference  for    board  members  and 

administrators.   March  22-23,    1983,  at  the 
Institute. 

Principals' Law  Conference.  April  12-13,  1983,  at  the 
Institute. 

Public  School  Law  Course  for  superintendents,  attor- 
neys, and  principals.  January  to  May  1983 
(meets  from  9:30  to  4:00  every  two  weeks  at  the 
Institute). 


